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EQUIMARK'S ANSWER TO COMPLAINT 


JNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


en ae wm ow oe ae oe ee ee oe ee ee me ee ee ee ee ee oe ee oe we ae ae oe om oe ae me oe 


RICHARD S. RAYE, 
Piaintife, ‘ 74 Civ. 5628 (RLC) 
-against- ; ANSWER 


FUNDING SYSTEMS CORPORATION 
and EQUIMARK CORPORATION, 


Defendants. 


enum seewewn enw mwrn ww wna ew tr eww ee ON Ee 


Defendant Equimark Corporation, by its attorneys 
Reavis & McGrath, as and for its answer to the complaint, alleges 


as follows: 


ANSWERING THE FIRST CLAIM 
FOR RELIEF AGAINST. DEFENDANT 
EQUINARK CORPORATION 
1. Answering paragraph 29: 
a) Admits each allegation contained in paragraph 1. 
‘ b) Denies knowledge or information sufficient to 
i form a belief as to the truth of the allegations contained in 
| paragraph 2, except admits that plaintiff is the owner of 5,000 
shares of commen stock of Funding Systems Corporation ("FSC"). 
a | c) Denies each and every allegation contain in 
paragraph 3, except admits that defendant Equimark Corporation 


("Equimark'') is a registered bank holding company incorporated 
under the laws of the State of Pennsylvania, has its principal 


A-200 


office in Pittsburgh, Pennsylvania, and owns 580,575 shares 
of FSC stock which approximates, 54% of the outstanding shares 
of said stock. 

d) Admits each allegation contained in paragraph 4. 

e) Denies each and every allegation contained in 
petagraphs /,. 8,9, 10,,and: di: 

£) Denies each and every allegation contained in 
paragraph 12 except admits that Equimark filed an application 
with the Board of Governors of the Federal Reserve System in 
connection with its acquisition of shares in FSC and that 
Equimark's application was subsequently withdrawn. 

g) Admits each allegation contained in paragraph 20. 

h) Denies the allegations contained in paragraph 21, 
except admits that plaintiff proposed three resolutions as set 
forth in the proxy statement fur the FSC shareholders meeting 
of December 27, 1974, a copy of which is annexed to the complaint 
as Exhibit 2, and respectfully refers the Court thereto for the 
text of the resolutions. 

i) Denies each and every allegation contained in 


paragraph 27. 


ae Denies each and every allegation contained in 


‘ 


paragraphs 30, 31 and 32. 


ANSWERING THE SECOND CLAIM 
FOR RELIEF AGAINST DEFENDANT 


EQUIMARK CORPORATLIO?I 


a5 Answering paragraph 33, Equimark repeats and 


realleges each and every allegation contained in paragraph 1 of 


this answer, as if fully set forth and rewritten herein and admits 


each allegation contained in paragraph 6. 
4, Denies each and every allegation contained in 
paragraphs 34, 35, 36, 37 and 38. 


AS AND FOR A FIRST DEFENSE TO 
PLATUTIEY Si CLALIG: FOR BLLIEF 


a. Plaintiff does not have standing to assert a claim 
under the Bank Holding Company Act, 12 U.S.C. 1843(c) (8) and 
§225.40b) (2) of Regulation ¥Y (12 °C.F.R. 225). 

AS AND FOR A SECOND DEFENSE TO 


PLALUTIFE'S CLAIIS FOR RELIEF 


The Court lacks personal jurisdict’.%n over 
Equimark. 


AS AND FOR A THIRD DEFENSE TO 
PLALINTIPE S CLATNS. FOR ELLIE 


a The Court lacks subject matter jurisdiction 
over these claims. 


AS AND FOR A FOURTH DEFENSE TO 
PLATNILER' 8 CLAIMS FOR. RELIEY 


oy The claims do not state claims upon which 


relief can be granted. 


AS AND FOR A FIFTU DEFEUSE TO 
PLALUTIFE'S CLAUS FOR. RELILF 


9. The Board of Governors of the Federal Reserve System 
has the sole authority under the Bank Holding Company Act of 1956, as 
amended, to supervise the acquisition and holding of shares by all 
registered bank holding companies. 

10... Im April of 1972, a representative of Equimark met 
with members of the staff of the Board of Governors of the Federal 
|Reserve System and reviewed with them the acquisition by Equimark of 
shares of FSC, which occurred since Equimark became a bank holding company}. 

lL... After that meeting, Equimark made an official written 
request for approval of the purchases of said shares of FSC by Equimark. 

12. Counsel for Equimark received a ''no action" letter 
dated Hay 23, 1972 from the Board we Since of the Federal Reserve 
System with respect to Equimark's acquisition of said shares of ‘FSC. 

13. Since May 23; 1972, with full knowledte of this ac- 
quisition, the Board of Governors has made no objection to the con- 
tinued holding of shares of FSC by Equimark. 


AS AUD FOR A SiciTH DEIEse TO 
PLALHIIFY 8 CLATNIS FOR RELIEF 


14. At the Annual Meeting of Shareholders of FSC held in 
July of 1973, the shares held by Equimark were voted by Equimark with- 


out objection. 


15. Upon information and belief, plaintiff was aware of 


said meeting and the outcome thereof. 


16. As a consequence, plaintiff is estopped from asserting 


these claims against Equimark. 


WHEREFORE, Equimack demands judgment against plaintiff 
dismissing the complaint and granting Equimark such other and further 
relief as to the Court may seem just and proper, together with the 


costs and disbursements of “his action. 


Dated: New York, New York 
January 22, 19/5 


Yours; ete. 


? 


REAVIS & McGRATH 
Attorneys for Defendant 
Equimark Corporation 


By 


1 Chase Manhattan Plaza 
New York, N.Y. 10005 


t : i a 4s 


NOTICE OF MOTION FOR SUMMARY JUDGMEN'’ 


SOUTHERN. DISTRICT OF NEW YORK matt; 


UNITED STATES DISTRICT COURT 
RICHARD S. KAYE, (4 Civ. £628 


re (RLC) 
a Pisintir?,* NOTICE OF MOTION ty 
“a : a 
a -against- i 
a FUNDING SYSTEMS CORPORATION 
and EQUINARK CORPORATLON, 
& Defendants. : 
‘4 si 
a | - - -— = —_ - = = x = - - EI ie - io =x ‘ 
; Ly 
vo : 
SIR: 
3 PLEASE TAKE NOTICE that upon the affidavit of Donald C. 
" \: 
ov Bush, sworn toFebruary 11, 1975 along with the Exhibits syinexed — si 
ae nei 
‘ thereto, and upon all of the pleadings and proceedings heretofore . eo 
. «ae, 
ae had herein, the undersigned, attorneys for defendant Equimark Ste 
we 
i5 ; ae peek oy 
Corporaticn, will move this Court before the Honorable Robert L. 4 3 
‘ov Carter, United States District Judge, at the United States Courthouse, 
Foley Square, New York, New York, Room 110, on February 28, i975 
& ©at 10:00 o'clock in the forenoon or as soon thereafter as ‘counsel 


may be heard: 


(1) For an order granting Equimark Corporation Summary 


“a 8 


1 


Judgment and dismissing plaintiff's claims for relief 
-against Equimark Corporation, pursuant to Rule 56 of ie ee 
Federal Rules of Civil Procedure, upon the ground that 

there is no genuine issue of material fact and that 

Equimark Corporation is entitled to Summary Judgment as 


A matter of, Law: and 
(2) For such other and further relief as to this Court 


may seem just and proper. 


New York, New York 
February  §4,-L975 


REAVIS & McGRATH 
Attorneys for Defendant 
Equimark 


By - 
Stephen R. Steinberg 

A Member of the Firm 

] Chase Hanhattan Plaza 
Hew York Wo ¥.. 10005 
Richard S$. Kaye 

Plaintif£t Pro Se 

Suite Lilo 

37 West 57th Street 

New York, . Y. £0019 


Webster Sheffield Fleischmann 
Hitchcock & Brookfield 

Attorneys for Defendant 

Funding Systems Corporation 

One Rockefeller Plaza 

New York, N. Y. 10020 A- 206 
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AFFIDAVIT IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


RICHARD S. KAYE: 
Piainti(er, 
Jan Civil Action No... 74 Cay7 W152 
CRE wee) 
FUNDING SYSTEMS CORPORATION 
and EQUIMARK CORPORATION, 


Defendants. 
AFFIDAVIT 


COMMONWEALTH OF PENNSYLVANIA 


COUNTY OF ALLEGHENY 


DONALD C. BUSH, being duly sworn, deposes and says: 


1. I am counsel for Equimark Corporation ("Equimark") - 


and have personal knowledge of the facts set forta herein. 


iG. = 


* ie wees 
2. I make this Affidavit in support of Equimark's 


Motion For Summary Judgment. 


3. Plaintiff acquired his five thousand (5,000) 
Shares of Funding Systems Corporation ("FSC") on April 21, 
1969 for a total price of One Thousand ($1,000.00) Dollars. 
Plaintiff does not dispute that he has been aware for years 
of the ownership of shares by Equimark of FSC and has never 


taken any actlon prior to the present Jitipation to lattenpt 


to bar the voting of shares held by Equimark. In fact, at. S 
‘the Annual Meeting of shareholders of FSC held in July of 
1973, the shares held by attic were voted by Equimark with-)_ 


out objection, and Plaintire herein was aware of mere meeting : 


and the outcome thereof. | ‘ as “4 
4, The Plaintiff.elleges that Equimark unlawfully 

acquired one hundred ninety-four thousand three hundred twenty-~ 
five (194,325) shares of FSC stock in violation of the Bank _ 
Holding Company Ase of 1956, as amented ("the Act") and : 
failed to disclose that the acquisition of these shares. was 
"unlawful" in documents riled wit! the Securities and Exchange. 
Commission. Upon these claims, P? intiff seeks ebikeeheeeee 
enjoin Equimark from exercising its rights as a shareholder °' 
of FSC, including the right to vote its FSC.shares. 

a 5. Of the one hundred ninety-four thousand threo 
hundred twenty-five (194,325) shares of FSC presently owned 

by Equimark, Equimark purchased ten thousand (10,000) shares |. };, 


froin Laurance Teicher and twelve thousand five hundred (12,500 


sie 
1h 
| 


shares from William E. Klein in April of 1970, purchased i 
thousand seven hundred fifty (3,750) shares from Willfam B, | |, 
Klein in July of 1970, ard purchased twelve thousand five 2 
hundred (12,500) shares from Laurance Teicher in Octeber of 


1970. These thirty~- -eight thousand seven hundred fifty (38,75 50) 


Axw20% 


oP ee 


‘shares were purchased prior to December 30, 1970 which was 
the date the Act became applicable to Equimark and thus, there 
can be no question in this action that these shares were law- 


fully acquired. 


6. Equimark became a registered bank holding 
company on December 30, 1970, pursuant to the provisions of 
the Act. The Board of Governors of the Federal Reserve System 
has the full authority. under the Act to supervise the acquisi- 
‘bien and holding o* shares by Equimark and all other registered 
bank holding companies. 

7. Tn respect to the one hundred fifty-five thousand 
five hundred seventy-five (155,575) shares of FSC acqui:-ed by , 
Equimark in 1971 after Equimark became a registered bank hold- 
ing company, I met with the stair of the Board of Governors : 
of the Federal Reserve System in April of 1972 and reviewed 
these acquisitions by Equimark with them. The letter attached 
hereto and marked Exhibit "A", dated April 13, 1972. was written 
to confirm, those shaounsians and was filed at their suggestion 


as an official request by Fquimark for approval of the prior 


purchases in 1971 of FSC stock by Equimark. 


8. On May 23, 1972 as counsel for Equimark, I 
peceived a "no action" letter from the Board of Governors 
of the Federal Reserve System with respect to Equimark's 
- 1971 acquisition of shares of FSC. In pertinent part, the 


letter states: 


".,.You state that future purchases will not 
be undertaken without the prior consent of 

the Board and ask consent for the transactions 
which have occurred. 


In view of the circumstances of this 
case and your conmitment that such purchases 
will not take place in the future without 
the Board's prior approval, the stafit will 
not recommend that the Board take action 
with respect to Fquimark because of the 
acquisitions described in your letter." 


A copy of said letter is attached hereto and marked Exhibit 
"BY In fact the Board of Governors of the Federal Reserve 


System since May 23, 1972 has made no objection to the 


continued retention of these FSC shares by Equimark. 


WHEREFORE, in view of the decision by the Board 
of Governors of the Federal Reserve System to take no 
.action in respect to the ownership of the shares of FSC by 


Equimark, it is respectfully requested that this Court 


grant Equimark's Motion For Summary Judgment. 


-p> 


‘Donald C. Bush 


COMMONWEALTH OF PENNSYLVANIA 


COUNTY OF ALLEGHENY 


Before me, the undersigned authority, personally 


appeared Donald Cc. Bush, Esquire, who being duly sworn 
according, to law, deposes and says that he is authorized to 
‘make this ..ffidavit and that the facts contained in the 
foregoing Affidavit are true and rrect to the best of his. 


knowledge, information and belief. 


ae 2} 
vetoed 


Sworn to and subscribed 


before me this // ch 
day of February, 1975. 


: 
Pe hci Oo ee 


Notary Public 


NOKA A. BLAND, HOTARY PUBLIC 
PITISHURGH, ALLE GALNE COUNTY 
MY COMMISSION CXEIRES JUNE 5, 197% 
Bomber. Pennsylvania As: oct wnol Notaries 


EXHIBIT "A" TO AFFIDAVIT 
IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 


See Exhibit °C" to A*fidavit 


in Support of Motion for a 


Preliminary Injunction, at 


pages A-77 through A-79. 


EXHIBIT "BB? TO AFFIDAVIT IN 
SUPPORT OF MOTION FOR SUMMARY 
JUDC UuNT 


See Exhibit 'D" £0 Affidavit 


in Support of Motion for a 


Preliminary Injunction, at 


pages A-80 through A-81. 


AMENDED COMPLAINT 


AMENDED COMPLAINT 


Plaintiff, pro se, complaining of defendants, for his 


complaint, alleges: 


AS AND FOR A CLAIM FOR RELIEF 
AGAINST DEFENDANT FUNDING SYSTEMS CORPORATION 


1. Upon information and belief, defendant Funding Sys- 


tems Corporation ("FSC") is a Delaware corporation having its 


principal offices, until sometime in April of 1974, in the City 


and State of New York and thereafter in Pittsburgh, Pennsylvania 
and is qualified to do business in the State of New York. 

2. Plaintiff now is, and for many years has been, a 
resident and citizen of the State of New York and is the bene- 
ficicl owner of record of 5,000 shares of common stock (the 


"Stock" ) of FSC. 


Upon information and belief, defendant Equimark 
Corporation ("Equimark") is a registered bank holding company 
incorporated under the laws of the Commonwealth of Pennsylvania 
and having its principal office in Pittsburgh, Pennsylvania, and 
Equimark purports to be the beneficial owner of record of 580,575 
shares of the Stock constituting approximately 54% of the out- 
standing shares of the Stock and by reason thereof has exercised 
and continues to exercise absolute power of control over the 
affairs of FSC. 

4, The Stock constitutes the only category of voting 
stock of FSC and, upon information and belief, there are presently 
outstanding 1,074,350 shares of the Stock, excluding treasury 
shares held by FSC, and there are approximately 550 beneficial 
owners of the Stock. 

5. Jurisdiction for this claim for relief arises out 
of 814 ("814") and 27 of the Securities Exchange Act of 1934 
(15 U.S.C. 78n and 78aa). 

6. The Stock has been and presently is registered with 


the Securities and Exchange Commission pursuant to §12(g) of the 


Securities Exchange Act of 1934 (15 U.S.C. 781(¢q)). 


7. Upon information and belief, Equimark unlawfully 


and without prior approval of the Board of Governors of the 


Federal Reserve System (the "Board") as required by 84(c) (8) of 


the Bank Holding Company Act (12 U.S.C. 1843(c) (8)) and 


§225.4(b) (2) of Regulation Y (12 C.F.R. 225) promulgated pursuant 


thereto, unlawfully acquired shares of the Stock as follows: 
Date Number of Shares 
August 13, 1971 50,575 
November 19, 1971 105,000 


Upon information and 
belief in 1971 38/750 


194,325 shares of the Stock 
(the "Unlawfully 
Acquired Stock") 

8. By reason of its purported ownership of the Unlaw- 
fully Acquired Stock, Equimark, since 1971 and continuing to the 
present time, has had and has exercised absolute control over the 
affairs of FSC. 

9. Without the Unlawfully Acquired Stock, Equimark 
would lawfully own only 35.95% of the Stock and, upon information 
and belief, would have no absolute power of control over the 
affairs of FSC. 

10. Equimark has exercised its power of absolute con- 


trol over the affairs of FSC arising from its ownership of the 


Unlawfully Acquired Stock 


(a) to declare quorums present at annual meetings 
of FSC: 

(b) to control the membership of the Board of 
Directors of FSC; 

(c) to determine management decisions and activi- 
ties of FSC to the detriment of the interests of FSC and 
the beneficial owners of the Stock other than Equimark 


(the "Other Owners"); and 


(d) to cause FSC to move its principal offices to 


Pittsburgh, Pennsylvania, and thereby to lose important 
experienced managerial staff, all in connection with a 
proposed tender offer for the shares of the Stock not 
owned beneficially by Equimark, which tender offer was 
subsequently withdrawn, as a consequence of which FSC 
is presently suffering from management by a disinter- 
ested, inexperienced management, all to the detriment 
of the interests of FSC and the Other Owners. 
11. The Board has determined that the Unlawfully 
Acquired Stock was unlawfully acquired by Equimark. 
12. On April 5, 1974, Equimark filed an application 


which instituted proceedings (the "Proceedings") before the Board 
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Acquired Stock and obtain other shares of the Stock; therezefter, 
plaintiff appeared in the Proceedings in opposition to the deter- 
mination sought by Equimark; the Proceedings were thereafter set 
down for forma. hearings and thereafter by letter dated 
November 21, 1974, Equimark tormally requested the withdrawai f 
its application. 

13. On or about September 5, 1974, Marshail E. Gerson, 


the former Chief Executive Officer of FSC, commenced an action 


against FSC and Equimark, subsequently removed to the United 
States District Court for the Southern District of New York, in 
which Mr. Gerson alleged that, in violation of his employment 
agreement with FSC and a guaranty thereof executed by Equimark, 
Mr. Gerson had been interfered with by FSC and Kauimark in the 
conduct of FSC's business and that Equimark had diverted business 
a and business opportunities from FSC to Equimark's own advantage 
o and otherwise wasted the assets of FSC, all to the substantial 
detriment of the business affairs of FSC, and in which he asserted 
that he was entitled to recover damages in the amount of $552,932 
against FSC and $2,590,068.68 against Equimark. (See the Amended 
Complaint in that action, a copy of which is annexed hereto as 


Exhibit "1" .) 


14. Upon information and belief, Equimark determined 
prior to July 15, 1974 that in the event that Equimark were not 
to retain the Unlawfully Acquired Stock and were not to increase 
its holdings in FSC, "then as a practical matter FSC must be 
either sold or liquidated," although in a tender offer circular 
dated April 19, 1974 distributed to the other shareholders of FSC, 
Equimark had represented to the shareholders that it "has no 
present plans to liquidate or sell the assets of FSC or to merge 
FSC with any other person or entity." 

15. Upon information and belief, Equimark determined 
prior to July 15, 1974 that "to place FSC on a more viable 
financial basis" it would be "necessary to provide FSC with 
additional support, both managerial and financial," and that 
Equimark would not provide such managerial and financial support 
unless it became the owner of at least 80% or the Stock, although 
in a tender offer circul23ir dated April 19, 1974, and mailed to 
the other shareholders o!: FSC, Equimark had represented to the 
other shareholders of FSC that Equimark “is the prime source of 


financial support for FSC." 


16. In a prospectus dated March 15, 1972, pursuant to 


which FSC made a public offering of 315,000 shares of the Stock, 


FSC represented to the purchasing shareholders that it "will 
furnish its stockholders with annual reports containing certified 
financial statements and quarterly unaudited financial informa- 
tion" although FSC failed to send an annual report to shareholders | 
for the year ended December 31, 1973 and has failed to send to its 
shareholders any quarterly reports during the calendar years 
1973 and 1974. 

17. Upon information and belief, during the period from 
February 1 to the present, and from time to time prior thereto, 
Equimark exercised its unlawfully acquired controling interest in 
FSC to replace independent management and directors of FSC with 
management and directors who were, and continue to be, employees 
of Equimark and under Equimark's exclusive and absolute control. 

18. During the spring of 1974, Equimark exercised its 
unlawfully acquired control of FSC to cause FSC to abandon its 
principal offices in New York City and unamortized leasehold 
improvements of approximately $300,000, although retaining a 
leasehold obligation respecting those offices in the amount of 


$48,000 per year up to and including 1987, all "on the assumption 


that" Equimark should be permitted to retain the Unlawfully 


Acquired Stock and to acquire other shares of the Stock and 
thereby caused FSC to lose vaiuable personnel and incur unusual 


and needless costs. 


19. Upon information and belief, during the nine-month 
period ended September 30, 1974, the management imposed upon FSC 
by Equimark caused the leasing operations of FSC, FSC's sole 
present line of business, to operate at a loss of $2,035,000 as 
eompared to a profit of $27,000 for the like period of 1973. 

20. FSC scheduled an annual meeting of its shareholders 
to be held on December 27, 1974 and mailed to the shareholders of 
FSC a notice of such annual meeting and a proxy statement (the 
3 "Proxy Statement,” both dated December 16, 1974, a copy of which 
is annexed hereto as Exhibit "2"). 

21. Plaintiff proposed three resolutions ("Plaintiff's 
Proposals") to be presented to the pending annual meeting of FSC, 
as follows: 

(a) A proposal that a majority of the Board of 

Directors of FSC be independent cf Equimark; 

(b) A proposal that FSC establish a “Corporate 

Audit Committee" composed of members of FSC's Board of 

Directors who are independent of Equimark; and 


(c) A proposal that FSC furnish its shareholders 


with quarterly shareholders' reports. 


22. In the Proxy Statement, the present management of 
FSC recommended that the shareholders of FSC vote against each 
of Plaintiff's Proposals. 

23. In the Proxy Statement, management of FSC proposed 
that six persons, all officers of Equimark or its subsidiary, 
Equibank N.A., be elected to constitute the entire Board of 
Directors of FSC. 

24. In the Proxy Statement, FSC failed and omitted to 
disclose any of the information referred to in paragraph "7" 
through "15" and "17" through "19" hereof, and failed and omitted: 

(a) to set forth the reasons for which plaintiff 
opposed Equimark's application to the Board as referred 
to in paragraph "12" hereof; and 

(b) to advise the shareholders of FSC of Equimark's 
withd:awal of its application to the Board as referred to 
in paragraph "12" hereof and the reasons therefor. 

25. The information omitted from the Proxy Statement 
and referred to in paragraph "24" hereof was material to Plain- 


tiff's Proposals and to the Proxy Statement within the meaning of 


Rule 14a-9 promulgated pursuant to 814 of the Securities Exchange 


Act of 1934, 


26. Plaintiff duly and timely instituted the present 
action to restrain the holding of FSC's annual meeting as sched- 
uled in the Proxy Statement and duly obtained an order of this 
Court on December 26, 1974 restraining the holding of such meet- 
ing. Thereafter, the Court of Appeals *c: this Circuit vacated 
the aforesaid restraining order holding tnat no irreparable 
injury would occur to plaintiff as a consequence of the holding 
of the meeting and preserving plaintiff's right to seek an order 
declaring the meeting to have been null and void in the event 
that it were determined, after hearing, that the Proxy Statement 
was materially misleading or omitted to state material facts 


within the meaning of 814, and, in such event, requiring that FSC 


promptly make proper disclosure to its shareholders and thereafter 


promptly hold an annual meeting of its shareholders. 

27. Plaintiff has no adequate remedy at law. 

28. Prior to and during the annual meeting of FSC held 
on December 27, 1974, FSC made no effort to, and did not, correct 
the misrepresentations and omissions of the Proxy Statement. 

29. At the annual meeting of FSC held on December 27, 
1974, the Unlawfully Acquired Stock was counted to establish a 


quorum and Equimark voted the Unlawfully Acquired Stock against 


plaintiff's proposals referred to in paragraph "21" hereof and 
such proposals were defeated an 1 favor of the election to the 
Board of Directors of FSC of the persons referred to in paragraph 
"23" hereof and such persons were so elected. 


30. Despite the provision of the Proxy Statement (p. 7) 


"A member of that firm / FSC's accountants/ 

will be present at the annual meeting and 

will be available to answer such questions 

as may be properly asked of him" 
such member, although present, refused to answer questions as to 
what internal controls had been recommended by the accounting 
firm to FSC, whether such recommendations had been adopted and 
why the member of the accounting firm refused to answer the 
question. 

31. By reason of the foregoing, plaintiff is entitled 


to a preliminary injunction and a final judgment, each ordering 


FSC to promptly disclose to its shareholders all material facts 


relating to the business affairs of FSC, to make such disclosure 


in the future prior to each and all meetings of shareholders of 
FSC and either declaring the annual meeting of the shareholders 
of FSC held on December 27, 1974 to have been null and void and 


ordering the prompt rescheduling and holding of such meeting or, 


in the alternative, ordering the prompt scheduling and holding 


of a new meeting of shareholders of FSC. 


AS AND FOR A FIRST CLAIM FOR RELIEF 
AGAINST DEFENDANT EQUIMARK CORPORATION 

32. Repeats and realleges each and every allegation 
contained in paragraphs "1" through "4," "7" threugh °12,° “20, 
"21," "27" and "29" hereof with the same force and effect as 
if here set forth in full. 

33. Jurisdiction for this action arises out of the fact 
that plaintiff is a citizen of the State of New York, Equimark 
is a citizen of the Commonwealth of Pennsylvania and the matter in 
controversy exceeds $10,000 and the fact that this action arises 
under 84(c) (8) ("84(c) (8)") of the Bank Holding Company Act (12 
U.S.C. 1843(c) (8)) and §225.4(b) (2) ("8225.4(b) (2)") of 
Regulation Y (12 C.F.R. 225) promulgated pursuant thereto. 

34. Unless Equimark be restrained from using the Unlaw- 
fully Acquired Stock to establish quorums of shareholders' meet- 
ings of FSC and to exercise absolute control over the affairs of 
FSC, Equimark will continue to use and exercise its control aris- 
ing from its ownership of the Unlawfully Acquired Stock to waste 


the assets of FSC and to deny plaintiff and the Other owners of 


the Stock other than Equimazk their rights to control the affairs 
of FSC and continue to commit irreparable injury to the affairs of 


FSC and to the interests of the plaintiff and the Otier Owners and 


will ccitinue to do do at FSC's next annual meeting of share- 


holders. 
35. By reason of the foregoing, plaintiff is entitled 
to an order restraining Equimark from 
ship of the Unlawfully Acquired Stock 
(a) to create a quorum at any meetings of the 
shareholders of FSC; and/or 
(b) to exercise any control over the affairs of 
FSC 


and from voting any of the Unlawfully Acquired Stock. 


AS AND FOR A SECOND CLAIM FOR RELIEF 


36. Repeats and realleges each and every allegation 
contained in paragraphe “1" through ‘4," "6" theough “11,” *20,* 
"27" and "29" hereot with the same force and effect as if here 
set forth in full. 

37. durisdiction for this action arises out of 827 of 


the Securities Exchange Act of 1934 (15 U.S.C. 78aa) and 822 of 


the Securities Act of 1933 (15 U.S.C. 77v). Upon information and 
belief, Equimark has continuously transacted business in the State 
of New York since at least 1969. 

38,. On .or about March .15,.1972,..Equimark caused FSC to 
issue a prospectus and prior thereto, on or about November 26, 
1971, to file with the Securities and Exchange Commission (the 
"“Commission") a Form S-l Registration Statement and thereafter to 
file Amendments thereto and to sell and issue shares thereof to 
members cf the public and thereafter to file with the Commission 
Form 10-K Annual Reports, all of which unlawfully omitted to 
disclose that the Unlawfully Acquired Stock had been unlawfully 
acquired and, in the case of the Form 10-K's, that the Board had 
so determined. 

39. On cr about March 13,.1974, Equimark filed with the 
Commission a Schedule 13D evidencing ownership of more than 5% of 
the voting shares of FSC and thereafter filed Amendments thereto 
in connection with a tender offer by Equimark to purchase all of 
the shares of Stock not then owned by Equimark, which Schedule 


13D and Amendments thereto unlawfully omitted to disclose that the 


Unlawfully Acquired Stock had been unlawfully acquired and that 


the Board had so determined. 


40. By reason of the foregoing unlawful continuous 
omissions to disclose, in connection with the purchases and sales 
of the Stock, Equimark has unlawfully deprived plaintiff and the 
Other Owners of the opportunity to exercise their rightful control 
as majority shareholders of FSC over the affairs of FSC and 
Equimark has been enabled wrongfully to exercise absolute control 
over the affairs of FSC. 

41. By reason of the foregoing, plaintiff is entitled 
to an order restraining Equimark form using its purported owner- 
ship of the Unlawfully Acquired Stock. 

(a) to create a quorum at any meetings of the 
shareholders of FSC; and/or 
(b) to exercise any control over the affairs of 

FSC 
and from voting any of the Unlawfully Acquired Stock. 

WHEREFORE, plaintiff demands a preliminary injunction and 
a final judgment, each ordering FSC to promptly disclose to its 
shareholders all material facts relating to the business affairs 


of FSC as referred to in paragraph "24" hereof and to make such 


disclosure in the future as is required by 814 prior to each and 


all meetings of shareholders of FSC and declaring the annual meet- 


ing of the shareholders of FSC held on December 27, 1974 to have 
been null and void and ordering the prompt rescheduling and hold- 
ing of such meeting or, in the alternative, ordering the prompt 
scheduling and holding of a new meeting of shareholders of FSC, 
either of the above after the disclosure referred to herein; and 
demands a temporary restraining order, a preliminary injunction 
and final judgment, each restraining defendant Equimark Corpora- 
tion from using its purported ownership of the Unlawfully 
Acquired Stock 
(a) to create a quorum at any meetings of the 
shareholders of FSC; and/or 
(b) to exercise any control over the affairs 
of FSC; and 
(c) to vote any of the Unlawfully Acquired Stock, 
and granting such other and further relief as the Court may deem 
appropriate under the circumstances, together with the costs and 


disbursements of this action and reasonable attorneys' fees. 


/s/ Richard S, Kaye 


RICHARD S. KAYE 
Plaintiff Pro Se 

Suite 1110 

37 West 57th Street 

New York, New York 10019 
(212) 752-1017 


EXHIBIT "1" TO AMENDED COMPLAINT 


See Exhibit “L" to Complaint, 


at pages A-15 through A-41. 


EXHIBIT "2" TO AMENDED COMPLAINT 


See Exhibit "2" to Complaint, 


at pages A-42 through A-49. 


NOTICE OF DEPOSITIONS AND OF 
REQUEST FOR PRODUCTION AND 
INSPECTION OF DOCUMENTS AND 
THINGS 


NOTICE OF DEPOSITIONS AND 
OF REQUEST FOR PRODUCTION 
AND INSPECTION OF 
DOCUMENTS AND THINGS 


PLEASE TAKE NOTICE that, pursuant to Rules 26, et seq. 
of the Federal Rules of Civil Procedure for the United States 
District Courts, plaintiff will take the depositions upon oral 
examination of the persons listed below, commencing at 10:00 a.m. 
on the dates set opposite their names, before a notary public or 


some other officer or person authorized to administer oaths who 


is not an attorney or an employee of an attorney or of any party 


or progpective party herein, and is not a person who would be 
disqualified to act as a jurcer because of interest or because of 
consanguinity or affinity to any party herein, at the offices of 
Alexander, Katz & Rosenberg, 200 East 42 Street, New York, New 


York 10017, 22nd Floor: 


Equimark Corporation, by an 

officer, agent or employee 

having knowledge of the facts 

in dispute herein March 31, 1975 
Funding Systems Corporation, 

by an officer, agent or 

employee having knowledge of 

the facts in dispute herein 

The Board of Governors of 

the Federal Reserve System, 

by a member, an officer, 

agent or employee having 

knowledge of the facts in 

dispute herein April 4, 1975 


Price Waterhouse & Co., by 
Robert Nichols April .7 4.1975 


The oral examination will continue from day to day until com- 
pleted. You are invited to attend and cross-examine. 

PLEASE TAKE FURTHER NOTICE that, pursuant to Rule 34 of 

P 

the Federal Rules of Civil] procedure for the United States 
District Courts, defendant Equimark Corporation ("Equimark") is 
hereby requested to produce at the offices of Alexander, Katz & 
Rosenberg, 200 East 42 Street, New York, New York 10017, 22nd 
Floor, and to permit plaintiff to inspect and to copy, commencing 


at 10:00 a.m. on March 30, 1975, and defendant Funding Sys.ems 


Corporation ("FSC") is hereby requested to produce at the same 


place and time except on March 31, 1975 and aiso to permit plain- 


tiff to inspect and copy, all books, statements of policy, orders, 
opinions, rulings, interpretations, advisories, records, con- 
tracts, agreements, leases, releases, correspondence, telegrams, 
.telexes, documents, notes, memoxanda, minutes, applications, sub- 
missions, filings, p»oxies, waivers of proxy, proxy material, 
preliminary proxy material, diaries, recordings (by any means 
whatsoever, e.g., tape, phonograph, electronic), accounting state- 
ments and/or worksheets, checks, stock powers, stock certificates, 
financial projections, news and press releases, reports, notices, 
papers and other writings and/or copies thereof and/or things 
within each of its possession, custody or control and which are 
relevant to the issues of the above litigation, including without 
limitation, the following: 
(1) The meeting of the shareholders of FSC held 
December 27, 1974. 
(2) The acquisition, ownership and/or disposal at 
any and all times from June 30, 1969 through the date 
hereof (such period of time being referred to herein- 


after as the "Relevant Time") of any shares or blocks 


of voting stock of FSC by or on behalf of Equimark 


and/or any of its subsidiaries and/or affiliates and/or 


any officer, director or employee of Equimark and/or 


any of its subsidiaries and/or affiliates and/or any 


nominee thereof and/or any trust established thereby 

and any and all negotiations and/or in.estigations 
relating to such acquisition, ownership and/or disposal 
and any and all uncompleted efforts to acquire or dis- 
pose of any such shares of voting stock, including, 
without limitation, all acquisitions and disposals by 

M. A. Cancelliere, Henry Tunney, Marshall E. Gerson, 
Laurence M. Teicher, William E. Klein, Paul Fleckenstein, 
Melco, Cancy & Company, Robert R. Hudson and/or 
Lombard-Wall Employees' Profit Sharing Plan. 

(3) Any and all efforts and/or proposals during 
the Relevant Time to cause FSC to expand into business 
activities not then engaged in by FSC, including, 
without iimitation, real estate activities in the 
District of Columbia, the promotion and/or management 
or real estate investment trusts, the establishment, 
promotion and/or management of any tax shelter funds 
and any and all business relations or proposed business 


relations with Investors Economic Systems, Inc., 


Systems Equipment Lessors, Nottingham Financial Corp. 
and/or Colonial Capital Corp. 

(4) Any actual or proposed expansion, contrac- 
tion, reduction, liquidation, alteration and/or 
modification during the Relevant Time of any of FSC's 
then existing business activities. 

(5) Any and all oral or written communications 
during the Relevant Time between or among Equimark 
and/or any of its officers, directors, employees or 
agents, on the one hand, and FSC and/or any of its 
officers, directors, employees or agents, on the other 
hand, relating to 

the business affairs of FSC; 
(b) FSC's personnel and/or compensation 
practices; 


(c) any business arrangement or proposed 


business arrangement to which FSC is, was at any 


time or wat dwanwdid to be a party; 

(d) any restriction imposed by any statute, 
rule or regulation of any government or agency 
thereof upon any busines activity or proposed 


business activity of #SC; 


(e) the activ ties of any of FSC's employees; 
and/or 
(f) the business activities of any of FSC's 
branch offices. 
(6) The attendance during the Relevant Time of 
eny officer, director, employee or agent of Equimark at 


any board meeting of FSC, any and all instructions and/ 


or advices made or given to such officer, director, 


employee or agent and any and all occurrences at or in 
connection with any such board meetings of FSC. 

(7) The membership during the Relevant Time of 
FSC's Board of Directors and each of their occupations, 
job titles and employers. 

(8) The location and time during the Relevant 
Time of any and all FSC board meetings. 

(9) The attendance of counsel, and particularly 
Theodore S. Lynn, at any FSC board meeting held during 
the Relevant Time. 

(10) The designation as a nominee, election, 
appointment, employment and/or alteration of termina- 


tion of, or resignation from, such status of any 


officer, director, employee or agent of FSC, and the 
reasons therefor during the Relevant Time, and any 
communication between Equimark and such person to 
Equimark including, without limitation. Marshall E. 
Gerson, Robert Tuttle, Marion Sprague, Theodore Ss. 
Lyn:., Thomas Gochberg and Thomas Wilshire, relating 
to such election, appoitment, employment and/or 
alteration, termii.ation or resignation. 

(11) FSc's needs and/or requirements for funds 
at any time during the Relevant Time, the availabil- 
ity to FSC of any such funds and any and all terms 
and conditions of obtaining such funds and any and 
all arrangements, loans, guarantees or other agree- 
ments, and/or understandings respecting possible 
sources, actual sources and/or the use and/or pro- 
vision of any such funds. 

(12) Any and all equipment leasing arrange- 
ments and/or agreements entered into or Proposed to 


be entered into between any third party, on the one 


hand, and Equimark and/or any of its subsidiaries 


and/or affiliates as lessor, on che other hand, dur- 


ing the Relevant Time. 

(13) Any and all equipment leasing arrange- 
ments en*ered into or proposed to be entered into 
between FSC as lessor and any third party during the 
Relevant Time. 

(14) Any and all business and/or contractual 
relations between M. A. Cancelliere, Equimark's 
Chairman and President, and Daily News Publishing 
Company, McKeesport, Pennsylvania, and any financial 
interest of Mr. Canceliiere in Daily News Publishing 
Company, McKeesport, Pennsylvania during the 
Relevant Time. 

(15) Any and all efforts and/or proposals dur- 
ing the Relevant Time to make a public offering of 
any of the voting stock cf FSC and any and all 
negotiations, investigations and determinations re- 
lating thereto and/or the maintenance of Equimark's 
controlling interest in FSC. 


(16) FSC's gross revenues, earnings, losses 


end new business written during each fiscal quarter 


for the two-year period immediately preceding the 


date hereof and the constituent components thereof 
and the backlog of approved and pending lease 
transactions as at each such date. 

(17) The propriety and/or desirability of 
Equimark's ownership of any of the voting stock, 
rights or warrants, or any other interest therein, 
of FSC and/or Investors Economic Systems, Inc. and/ 
or the continuation of the business of either of 
such companies. 

(18) The attitude of the United States Comp~ 
troller of the Currency, the Federal Reserve Bank 
of Cleveland, the staff of the Board of Governors 
of the Federal Reserve System and/or the Board of 
Governors of the Federal Reserve System respecting 
the right, lawfulness, precpriety or desirability of 
Equimark's acquiring, having, or retaining any in- 
vestment interest in FSC and/or Investors Economic 
Systems, Inc. and/or the continuation of the business 


of either of such companies. 


(19) Each and every communication to the 


shareholders of FSC. 


(20) Communications of FSC to Equimark and/or 


any other bantine or financial organization during. 


the Relevant Time respecting FSC's business. 

(21) ,. ALL Be dire during the Relevant 
Time to or from the Securities and Exchange Commis- 
sion by or on behalf of FSC in respect of Rule 14a-6 
of Regulation 14A promulgated pursuant to 814 of 
the Securities and Exchange Act of 1934 and/or 
any proposed actions necessary or desirable to be 
taken by FSC in connection with compliance with 
such Rule. 

(22) The three stockholder's proposals sub- 
mitted by plaintiff for consideration at the annual 
meeting of the shareholders of FSC held on December 
27, 1974 and the recommendations of the Board of 
Directors of FSC, and the reasons therefor, that 
the shareholders of FSC vote against such proposals. 

(23) Public relations activities and commu- 
nications during the Revelant Time by or on behalf 
of FSC and/or by or no behalf of Equimark and re- 


lating to FSC. 


(24) Equimark's and/or FSC's relations during 
the Relevant Time to Investors Economic Systems, Inc. 

(25) The voting during the Relevant Time of 
any voting stock of FSC held by Equimark and/or any 
of its subsidiaries, affiliates and/or any of their 
officers, directors, employees, agents, nominees 
and/or any trust or trustee. 

(26) Any and all of FSC's and/or Investors 
Economic Systems, Inc.'s business activities relating 
to the provision of any consulting and/or financing 
services to any builders and/or sponsors, including 
Stanley Gumberg, in connection with the development 
of limited oartnerships for investment in low and 
moderate income housing during tie Revelant Time and 
the management, supervision, completion, termination, 
costs, profits and/or losses of such activities and, 
particularly, any and all promotions of FHA-insured 
or sponsored rehabilitation projects and any and all 


investigations thereof and conclusions relating 


thereto, including, without limitation, any and all 


investigations conducted by or under the supervision 


of Milton Kunen and the law firm of Kaye, Scholer, 
Fierman, Hays & Handler and/or by the law firm of 
Webster Sheffield Fleischmann Hitchcock & 


Brookfield. 


(27) Any and all activities conducted during 


the Relevant Time by John Nuveen & Co., Inc. on 


behalf of FSC and/or Equimark relating to FSC. 

(28) Lines of authority and internal structur- 
ing of FSC's business operations and the establishment 
and/or disestablishment of any branch office of FSC 
during the Relevant Time. 

(29) Leasing, termination of such leasing and 
the expenses of such leasing of FSC's office space 
in New York City and of its present office space for 
its headquarters in Pittsburgh, Pennsylvania as well 
as any other facilities occupied by FSC in 
Pennsylvania. 

(30) Any and all lines of authority and/or 
reporting requirements between FSC and Equimark dur- 
ing the Relevant Time. 

(31) Any and all bad debts and/or collection 


difficulties of FSC arising out of FSC's leasing 


operations during the Relevant Time. 

(32) Any and all efforts during the Relevant 
Time to cause the earnings and/or cash flow of FSC 
or their appearance to be improved and/or to be used 
to affect in any way the earnings or cash flow of 
Equimark or their appearance. 

(33) The entry into any business arrangement 
and/or agreement between Equimark and/or any of its 
subsidiaries or affiliates during the Relevant Time 
with any third person with respect to which the 
first contact with the third person was made by FSC. 

(34) Any and all FSC's requests, requirements 
and/or needs for financial support; Equimark's pro- 
posals to offer such support and the amount of such 
support provided by Equimark, the form thereof and 
the terms and conditions thereof at any and all 
times during the Relevant Time. 

(35) The move of FSC's main offices from New 


York to Pittsburgh and the purpose, desirability and 


costs thereof, the identities of employees of FSC 


terminated and/or lost in connection with such move 


and the replacement of such employee. 


(36) The quality, ability and activities dur- 
ing the Relevant Time of any of FSC's personnel. 

(37) The retention and/or termination of 
Arthur Andersen & Co. and/or Price Waterhouse & Co. 
as accountants for FSC and the retention of any 
other accounting firm for FSC and the reasons there- 
for and the accounting and/or bookkeeping and/or 
other recordkeeping practices and procedures of FSC 
during the Relevant Time and the internal controls 
practiced, recommended, or proposed to be 
practiced, by FSC. 

(38) Any and all statements by or on behalf 
of Equimark to Price Waterhouse & Co. respecting 
Equimark's intentions with respect to financial 
support needed by FSC during the Relevant Time. 

(39) Any and all recommendations made by 
Price Waterhouse & Co. respecting the business 
affairs and/or management of FSC during the 


Relevant Time. 


(40) Any and all business and/or financial 


dealings between Equimark and G.A.C. Finance, Inc. 


during the period that William M. Holls, Jr. was an 
officer of G.A.C. Finance, inc. 

(41) Any and all communications between FSC 
and the Securities and Exchange Commission during 


the Relevant Time. 


(42) Any sale or other disposition by Equi- 


mark during the Relevant Time of any rights, warrants 
and/or options and/or any previously unissued stock 


of either FS r Investors Economic Systems, Inc. 


Dated: New York, New York 
February 28, 1975 


ALEXANDER, KATZ & ROSENBERG 


By _/s/ John M. Burns, III 
John M. Burns, III 
Attorneys for Plaintiff 
200 East 42 Street 
New York, New York 10017 
(212) 986-7730 


AFFIDAVIT IN OPPOSITION TO MOTION 
FOR SUMM/ RY JUDGMENT 


AFFIDAVIT IN OPPOSITION 
TO MOTION 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) 


RICHARD S. KAYE, being duly sworn, deposes and says: 


1. I am the plaintiff herein; I submit this affidavit 


in opposition to the motion of Equimark Corporation ("Equimark") 


for summary judgment herein. The grounds of my opposition to 
that motion are set forth in the Memorandum In Opposition To 


Motion submitted herewith. 


2. Annexed hereto as Exhibit "1" is the complaint 


herein. 


3. On or about April 5, 1974, Equimark commenced a 


proceeding pursuant to Section 4\c) (8) of the Bank Holding Com- 


pany Act to obtain approval of the Board of Governors of the 
Federal Reserve Board, inter alia, to retain ownership of the 
shares of voting stock of Funding Systems Corporation. On Novem- 
ber 21, 1974, Equimark withdrew its application after I had ap- 


peared in that proceeding in opposition to Equimark's applica- 


tion. 


4. Annexed hereto as Exhibit "2" is a copy of a pro- 
spectus of Funding Systems Corporation dated March 15, 1972. 
Annexed hereto as Exhibit "3" is a copy of a Form 10-K filed 
with the Securities and Exchange Commission on behalf of Funding 
Systems Corporation in respect of calendar year ended December 
31, 1973. Annexed hereto as Exhibit "4" is a tender circular 
dated April 19, 1974 on behalf of Equimark which was distributed 
to the shareholders of Funding Systems Corporation. Annexed 
hereto as Exhibit "5" is a Schedule 13D filed by Equimark with 

EOHAY oh 

have reviewed the Form S-1 Registration Statement filed by Fund- 
ing Systems Corporation with the Securities and Exchange Commis- 
sion on November 26, 1971. There is no reference in that Form 


S-1 to the unlawfulness of Equimark's acquisition of the 155,575 


shares of stock in Funding Systems Corporation. 


5, 1 did not object. to the voting of the 155,575 
shares of Funding Systems Corporation by Equimark at Funding 
Systems Corporation's shareholders' meeting held in July of 
1973 because I did not then know that those shares had been 


unlawfully acquired and I did not attend that meeting. 


6. As is set forth more fully in the Memorandum In 
Opposition To Motion submitted herewith, the present action 
seeks to restrain Equimark from voting 194,325 shares of 
voting stock of Funding Systems Corporation on the grounds 
that Equimark unlawfully acquired those shares of stock and 
also on the grounds on continuing misrepresentations and 
omissions to disclose the unlawfulness of that acquisition 
to the other shareholders of Funding Systems Corporation. 
If Equimark is prevented from voting those shares, it will 
own less than 50% of the shares of Funding Systems Corpora- 
tion and I and the other shareholders will then have at 


least a chance of preventing Equimark from maintaining 


absolute control over the business affairs of Funding 


Systems Corporation. As to 155,575 shares, Equimark concedes 


their unlawful acquisition; as to the remaining shares, I 


hereby request discovery to ascertain facts exclusively in 


Equimark's possession about their acquisition prior to this 


Court's determining whether they were lawfully acquired. 


7. Therefore, in the interests of preventing a cor- 
poration from exercising unlawfully acquired control of 
another corporation to the detriment of the interests of 
other shareholders, it is highly desirable that Equimark's 


within motion be in all respects denied. 


s/ Richard S. Kaye 
Richard S. Kaye 


» 


ACKNOWLEDGEMENT 


EXHIBIY "1" TO AFFIDAVIT IN 
OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 


See Amended Complaint, at 


pages A-215 through A-232. 


EXHIBIT "2" TO AFFIDAVIT IN 
OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 


See Exhibit "J" to Affidavit in 


Support of Motion for Preliminary 


Injunction, at pages A-127 through 


A-168. 


EXHIBIT "3" TO AFFIDAVIT IN OPPOSITION 
TO MOTION FOR SUMMARY JUDGMENT 


SECURTTIES AWD HACHANGE COMMTOS TON 


Washington; Dec. 2054! 


FORM 1O=-K 


ANNUAL UREPORT PURSUART TO -SRETIOH Ja or 15 (da) 
OF SHE SECURITIUS MXCHANGE ACT OF 1934 


For the Fisea)] year ended Commission File No. O-7411 
Hecomber 31, 1973 aa aa 


FUNDING SYSTEMS CORPORATTON 
{Exact name of registrant as specificd in its charter) 


Delaware 13=2633077 
bese geste al a einai ed ene: ae oo ‘% 9 7 nf ee SE ee eee ee ee ee a ee ree ee ee te — balsa tthe neater larch vase EBON ER auc: aR cin mame 
(State or other jurrediction of (IRS: Employer Identification 
incorporation er orqanizat ion) No.) 


460 Yark hvoennm Sautliy Hay aio Nake 


(Address of principal executive 
offices) 


Reqistrant’s telephone number, including area code: (212) 889-0130 


Securities reqishered pursuant to Section 12(g) of the Ack: 


Common Stock 
(TLELG of Gchass) 


Indinate by check mark whether tho reqistrant).()) Ios fibed all reports 
Pequired) to be faded ly feetion 23-or 20d) ef Cie Becuritiod. Lechance 
Act Gf 1934 during the preceding 12 months (or for such shorter period 
that the pesietrunl was required to file such reports). and (2) has 
been subject Lo the filing requirements for the past 90 days. 

No : 


; A~254 


Items 1 and 3.  fusiness and Propertics 


Funding Systems Corporation, through its wholly-owned 
Subsidiary companies, is enaaged nationwide in the business of 
general cguipment leasing on a fuli payout basis. ‘The equipment 
leasing activities are essentially financing arrangements for 
the lessees. The Company employs 70 persons. (Sce "Fquip- 
ment Leasing Operations” below in this Item.) As of the ena 
of the fiscal year ended December 31, 1972, the Company dis- 
continued certain real estate operations. (See "Discontinucd 
Operations" below in this Item.) Except where the context may 
otherwise require. the term “Company” refers to Funding Systems 


Corporation and its subsidiaries. 


Equimerk Corporation, a Pennsylvania corporation 


(hereinafter referred to as “pcoainark'). ge a 


and. as F Which is Equibank N.A. 

squimark presently owns 54% of th Company's common stock. On 
MAben (1S, (197 squimark announced that it is planning to file 

Board of Governors of the Federal Reserve 
System for prior approval hy the id to retain the voting shares 
of Common Stock of Funecing Systems Corporation presently held by 
Equimark Corporation and to continue to engage in the activities now 
conducted by Funding Systems Leasing Corporation; and to @eequire by 
moans.of a: tender offer. all-of, the remaininy outstanding shares of 
Funding Systeme Corporation, ft, anticipated tender offer price is 


$3.00 per share, (See "Relationship Mith Frqauimark" below in this 


Letom, ) 
A-255 


EQUIPMENT LEASING OPERATIONS 


re { 


fhe Company's leasing operations are designed to fill 

the diversified needs of a large variety of customers and are 

not limited to any special types or-classifications of cquipment 
or to any particular industries. Equipment leased by the Company 
includes equipment used for electronic accounting, electronic 
data processing, general office uses, industrial production, 
manufacturing, material handling and transportation, and other 
uses. The Company does not lease aircraft, automobiles, trucks 


or major computer installations. 


The Company does not maintain inventorics of the equip- 
ment which rt Leases: to others, but purchases dein eee from 
manufacturers and distributors in accordance with the directions 
of prospective lessees and at prices established ‘by the vendors. 
Substantially all of the equipment leased by the Company LS news 
If a customer already has acquired title to new or substantially 
new equipment, the Company may purchase the equipment and lease 
it back to the customer. The purchase price paid by the Company 


iy Such Gases $6 tHe Same aS/or dess than the price paid to the 


INManufacturer of the equipmert: by the customer. 


Leases 


At December 31, 1973, the Company's lease receivables 


were represented by approximately 5,400 leases in force with 


_ BEST COPY AVAILABLE 


approximately 4,700 customers. No single customer accounts 


more than 2% of the Company's lease receivables. 


The terms of the Company's leases randec from two £0 


cight years and are usually for five years. The leases are 


non-cancellable. All leases are "€u)1) payout" leases, which 


means that chey provide for payments in amounts adequate in the 
aygregate to return to the Company, by the end of the lease, the 
cost of the equipment and other related lease expenses and profit. 
Other related lease expenses include interest payable by the 
Company (see “Pinancing Equipment Purchases") and administrative 
expenses. The amount of the rental payment and purchase options, 


t 


L£ any, are negotiated between the Company and the customer. 


Yhe Company docs not make a £ iain commitment for the 
‘ Ne 

purchase of any equipment until a lease contract has been signed 
and, dav most. cases, a cash deposit received from the customer. 
TWhis deposit, in the form of a security deposit or prepaid rent, 
usually ranges froma minimum of one month's rent to 10% of ‘the 
cost of the cquipment. Manufacturers’ warrantics, service 
contracts and similar rights relating to cquipment leased by the 
Company are made available to the lessees. The Company is not 
required to maintain and aecuiae the equipment. Leases are on 4 
net basis reywiring the lessec Co insure and maintain the equip 
mont. and to pay all taxes an respect thereta, other than Federal, 


state and local income and franchise taxcs of the Company. 
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Leasing Sales 


in connection with its equipment leasing activities, 


the Company presently maintains a main office in New York City, 


four regional offices in the Atlanta, Boston, Detroit, and San 
Francisco areas and four additional branch offices in Greenville, 
Chicago, Ill.; Dallas, Tex.; and Houston, Tex. Thas repre- 
Sents a substantial reductian in the number of both regional and 
branch offices from the number operated by the Company in 1972. 
This reduction in the number of offices is a result of the Com- 


pany's anticipation of a lower volume of lease. sales in 1974 owing 


to certain competitive factors. (See “Competition” below in 


’ ee 


this Ttem.) 


In February, 2274, the Company announced plans 
relocate LbS Malin offree to Pittsburgh, Pennsylvania. 
Nove 1: to the Financial Statements ineluded elsewhere 
this Report.) ‘The Company expects this relocation to be com- 


pleted by June 30, 1974. 


Substambially all Of the Company's leases are. written 
by its own marketing force. The Company's salesmen obtain 
leasing customers through ordginal equipment manufacturers, 


id 


their sales personnel, or in some cases their distributors, 
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who recommend the Company's leasing arrangements in connection 
with their own marketing activitics, and ky direct solicitation of 
prospective lessees. Although the Company inakes only minimal 


use Of independent lease brokers, its salesmen may obtain leases 


from brokers to whom commissions may be paid. In addition, 


referral fees may be paid to others who assist in finding cus- 


tomers for the Company. Such commissions and fees vary depend- 
ing upon the anticipated profitability of the lease to the 
Company and the total cost of the leased equipment. The Com- 
pany provides marketing assistance to original equipment manu- 
facturers and their sales personnel, including lease forms, 
brochures and sales training under inforinal arranycinents with 


4 


the Various sales offices of the manufacturers. 


In determining whether or not to engage in a particular 
lease transaction, the Company gives primary weight to the 
financial strength of the prospective lessee and secondary 
consideration to the type of equipment to he leased. A credit 
investigation of cach prospective new lessee is conducted, 
including bank reports and/or reports or ratings or indepen- 
dent credit ayencies and, where appropriate, revicw of 
FEnaAnGaal Statanents. “On tha ease contracts: assraned “as se- 
curitics fer hank loans, an additional eredit review is. or 


Ginarily performed by the bank. 
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On any defaulted lease, the Company is entitled to 
accelerate all unpaid future rentals, to repossess the equip- 
ment, to sel] or re-lease the equipment, to charge the expenses 
Of sale to -ihe leosseo, ard to hold tie ieagen liable for any 


deficiency. 


The Company has provided for collection losses in 
amounts which it considers to be adequate based upon its ex- 
perience and present economic conditions. Its present reserve 
for collection losses amounts to approximately 3.2% of lease 


receivables, a significant increase over the prior year's level 


Of 2.4%. 


During the last three months of 1973, it became apparent 
that the Company's reserve for collection losses was inedequate 
because of a significant increase durirg 1673 in the portion of 
the Company's lease receivables which were in default. In licit 
of this increase, then prevailing economic conditions, and uncer- 
taintics with respect to such conditions in 1974, the Company pro- 
vided an additional $1,283,000 reserve to bring its aggregate re- 


Serve for collection losses to §2,100,000. 


OL the additional reserve of $1,283; 600, thea Company 
has amortized approximately $646,000 in 1973 and will amortize 
the balance through 1977 approximately as follows: $405,000 in 


1974, $196,000 in 1975, and $36,000 in 1976. 
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The Corcany has decidod to continue its practice, 


in effect prior to the Inet! qwarter: of 1973) of adding 


monthly to its reserve fer collection) lessees at the xate 

ef 2.5% of new lease reccivables, a rate which it considers 
to be adequate based upon its experience. The Company 
considers the increase indefauits during the last quarter 


of 1973 not to have beow indicative of its normal business, 


Because a majority of the Company's receivables 
are coliceted directly by the banks to which they have been 
assiqnuod, any delinquencies in such receivables are first 
processed by the banks anvelved. As a sesult, and. because 
of the Company's relatively short history, the information 
developed with respect to delinquencies and collection. losses 


is not yet consideren staristically siaqnificant. 


here cay be no assurance that the rate at which 
provisions for collection losses have been made may. not 
have to be increased in the future Lf changed econonic 
conditions 


Migs ey rary! t 
Pais Ga Re Nis : 


The Company uses ‘the Linanee method of reporting 
Lease PeoOme. lw accordanee with. such methuds the vevenuc 


: 5 = 2 pe er eer aN e . eon ’ rey 
frow lereiy operablions | represents Ul ences OF groea Leage 


receivables over the cost of the leased equipment less its es- 
timated residual value. When each lease contract 15 consumnated, 
suffierent reventie is eredited to income to offset the bease 
acquisition costs, including a provision for collection 

losses. The balance of the revenue is eredited to income 

ever the term of each lease on the sum of the months' digits 


method. 


Prepaid interest on notes discounted (see “Financing 
Equipment Purchases") is amortized on the suin of the months' 
digits method resulting in charges proportionate to the 


amortization of loase revemre:. 


The estimated residival value of leased cquipment is 
the lower of estimated salvage value (approximately 10% of 
east) or the purehase option price) for the equipment, if any. 
The actual residual value of Leased equipment is expected’ to 
be realized by sale to or” lease Yoneval by the original lessee. 
Renewal rentals received after expiration of the original lease 
berm Will: Lixvsl be Goplidd as a. reduction of the related resi- 
dual walvations, After the residual waluation of a particular 
item of equipment has been fully realized, any additional 
receipts from renewal rentals or sales procecds Will be taken 
inte income. Pecawee Obits sherk diistory, the Company Hes 
not. yet reoalisvd any sdigntlicant toerideal values. Any ovcr- 


eetimatvon or “ndaroslimation Of residual walvat tom-ahi.t he 


equipment under a lease would result in an overstatement or 


= Je -- 
understatement of income recognized during the life of such 
lease and would result in a loss or gain in a corresponding 


amount upon disposition of the equipment at lease termination, 


Financing laquiprent 


Purchases 


Funds for the purchase of equipment to be leased by 
the Company are obtained through secured and: unsecured 
borrowings from banks and other financial institutions, from 
long-term debt, and from the: Company's equity funds., “The 
secured borrowings are secured by the assignment of the re- 
lated loase contracts and by the q@rant,.of a Seceurity interest 
in the leased equipment, and the Company is liable far any 


defaults to the extent of the loans secured by the assignments. 


Under present secured financing arrangements the Company 


Obtains a loan equal to 75% or, 80% of the net receivable 
amount under each lease contract which 1S ass1aned as sceccuri- 


ty for the Loan. 


Ae Deecicher 31, 1973, indebtedness to banks and’ other 
financial institutions secured by lease receivables and eqcuipwert 
Pceregated,. 047,629) 202 VC a Gerposite everacde interest rete of 

anni ond WAL parmcnts confound to) the ledse| centrect 
celiececien stucdules. An ineredse Gor accrheuse ih inverest rates 


will wot afficet the interest: rates on, the Company's lene-torn 
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secured notes outstandina, but will affect the cost of future 


borrovings by the Company. The Company horrows funds from 


banks and other financial institutions on a transaction-by- 


transaction basis, and these institutions may 


accept or reject 


any future loans to the Company. 


The Company is G@ecpendant on obt.aining unsecured 
borrowings to provide sufficient cash funds to maintain 
operations in. 1974. ‘The Company has no conmitment for such 
borrowings,and there is no assurance that the Company can 


Obtain such borrowings. 


The Company is also indebted to hodimark, the cons 
pany's principal Sharcholder, and WPN3 Pinancial Corporation, 
a wholly-owned subsidiary of Payuimark, for equipment purchases. 


(See "Relationship with Rquimark" below in this Peet.) 


Relationship vith Mauimark 


Equimark Corporation, a Pennsylvania corporations, bs 
a registered kank holding company, the principal subsidiary and 
aorel of which 4s Dowd bak it, Ay formerly known as Western 
Pennsylvania Metional Pane. (See “REGULATION, Rank Holding Company 


Act." helow in this Item.) FEquimark ons approximately 54% of the 


common stock of the Company. 
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On March 15, 1974, Fquimark announced that it is 
Planning to file an application with the Board of Governors 
of the Federal Reserve System for prior approval by the 
Board to retain the voting shares of Common Stock of Funding 
systems Corporation presently held by Equimark Corporation and 
to continue to engage in the activiti- now conducted by 
Funding Systems Leasing Corporation; and to acquire all of 


the remaining outstanding shares of Funding Systems Corporation. 


Acecrding to its announcement, Equimark contemplates 


making, subjcet to approval of the Board of Governors of the 


Ee 


Reserve System and other governmental regulatory 


a formal tender offer to all other sharcholders of 
Funding Systems Corperation for the purchase of all outstanding 
shares of Commo -ock of Funding Systems Corporation at a price 


$3.00 per share sQuimark has stated that it will make public 


the terms and @etails of such tender offer proposal promptly upon 


formal sublriission of such information to the Federal Reserve Board 
wission. In connection with the proposed tender 
has filed with the Commission LESH. VS oes, 
ursudant to Section 14(d) (1) of the Securities 


ro) 


Exchanyc 


934, as amended, and has amended such Schedule 
13-£ prior tu the date of this report, 
stated that ito had navtirlraed i Other share- 


holdors. oF fompany Of its intention to apply for approval 


Make -Sheho- Wey me a that no offer has been extended 


and tender may be made only after shareholders have received 


a printed offer to purchase and Letter of Transmittal. 


At December 31, 1973, Equimark had guaranteed an ag- 
gregate of $2,000,000 of the Company's unsecured indebtedness 
to banks borrowed for the interim financing of equipment pur~ 
chases. Equimark also held at such date, $3,300,000 in notes 
payable by the Company, secured by certain lease receivables 
and certain notes of investors in real estate limited part- 
nerships. (See “DISCONTINUED OPERATIONS" below in this Item.) 
At such date, additional short-term secured indebtcdness to WPNB 
Financial Corporation, a wholly-owned subsidiary of Equimark 
Corporation, amounted to $651,283. Equimark Corporation is 
also the holder of $3,500,000 in 8-1/2% subordinated con= 


vertible debentures due 1981. 


As majority shareholder, Equimark has recently taken 
a more active role in the day-to-day management of the Company's 
affairs, and the Company is dependent upon Equimarnk's continued 
assistance during 1974. 


Competition 


The eguipment leasing field is highly competitive and 
the Company compctes with other leasing companies and comnercial 
finance companies as well as an increasing number of commercial 


banks or their wholly-owned subsidiaries which also lease 


equipment to others, many Of “hich have: iconsrderably greater 


financial resources and larger sales staffs than the Company. 
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The Company believes that an increasing number of com- 
mercia] banks, or their wholly-owned subsidiaries, have become 
actively engaged in the equipment leasing business and that 
such enterprises are able to obtain funds at rates lower than 
those available to the Company. Accordingly, the Company 
often cannot now offer to prospective lessees rates, for com- 
parable risks,competitive with those being offered to such 
prospective lessees by such banks, or their wholly-owned 


subsidiaries. 


REGULATION 


Bank Holding Company Act 


The Company's principal stockholder 1s Equimark Cor= 

$ . . 
poration ("Equimark"). Equimark, a Pennsylvania corporation, 
is a holding company whose principal asset and subsidiary 125 
Equibank N.A., formerly known as Western Pennsylvania National 
Bank. Pursuant to the Bank Holding Company Pct of 1°56, as 
ainended (the “Act"), Equimark is registered with the Federal 
Reserve Board as a bank holding company, and is required to 
file with the Federal Reserve Board an annual report and 
additional information as the Board may requizve pursuant to 
the Act. The Board may also make examinations of Equimark 


and its subsidiaries, including the Company. 
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Under the Act a bank holding company is generally 
prohibited from engaging in non-banking activities, directly 
or through subsidiaries. One of the principal exceptions 
to this prohibition is for activities found by the 
Federal Reserve Board, by order or regulation, to be so closely 
related to banking or managing or controlling banks as to 
be a proper incidont thereto. Since the Company is a ¢ub- 
Sidiary of a bank holding company, approval of the Federal 
Reserve Board will be required before the Company may engage 
in any new activities. If any of the Company's present ac- 
tivities are determined not to be closely related to banking, 
under the Board's present regulations the Company will be 
required either to cease such activities or sever its sub- 
Sidiary relationship with Equimark by December 31, 1980. 
Under Board requlations currently in effect, the Company's 
equipment leasing activities are considered to be ‘homeky 


related to banking. 


Subsidiary banks of a hank holding company are sub+ 


ject to certain restrictions imposed by the Federal Reserve 


Act on any extensions of credit to the bank holding company 


er any of its subsidiaries. Further, a bank holding company 
and its subsidiaries are prohibited from engaging in certain 
tie-in arrangements in connection with any extension of 


credit or provision of any property or services to cubtonecs. 
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DISCONTINULD OPERATIONS 


On Hareh 29, 20735) ‘the Company discontinued its real 
estate operations as of December 31, 1972, and established a 
reserve of $14350).000; ae of ‘the Latter date, to cover poten- 
tial write-downs of, or clains relating to, certain real estate 
related assets and termination expenses. Of this reserve, 
approximately $1,100,000 was established for potential losses 
and liabilities arising out of transactions with real estate 
limited partnerships to which the y has provided consulting 
and financing services (se. otes 3 and 10 to the Financial 

filed pursuant to Item of the Company's Form 10-K 

for the fiscal year ended December 


$100,000 for write-off of deferred expenses incurred in conn- 


ection vith a propesed real estate fund: and approximately 


$150,000 for termination expenses. exhausted this 


$1,350,000 reserve during 1973. 

During 1973, subsequent to the Company's decision to 
discontinue its real estate Operations, certain facts in conn- 
ection with the criginal syndication of cortdin. real vestate 
limited partnerships were brought to the attention of the 
Company. Accordingly, the Company provided a reserve in the 
amount of $600,000 at December DUR OO ep ee ley 


LU 


on 
the collection of notes and eertain loans ‘ai i Costes of 


related litigation efforts. 


A-269' 


The Company is presently in the process of terminating 
its discontinuca operations. The Company holds an aggregate 
amount of $2,850,303 in notes representing a portion of the 
Capital contribution, of the investors in the real estate 
limited partnerships in whose planning structuring and financ- 
ing the Company participated, Several of these, partnerships 


have encountered financial difficulties substantial enough 


to jeopardize completion of the rehabilitation of the buildings 
which they own. In connection with the orderly bermination of 

discontinucd operations, the Company 18 actively engaged, both 

with the federal government and Private developars am) artqacd« 
companies, in efforts to re-structure or re-finance cortain of 

these partnerships so that tie rehabilitation of a maximum 


number of these buildings may be completed. and the purposes, for 


Which these partnerships were formed may be eifected. Cf the 
aggreyate amount of notes held by the Company, payments are 
presently past due on notes with an aggregate principal amount 
of approximatcly $1,400,000, and with minor Grceptions, the notes 
with payments past due were issucd by investors in partnerships 


which have encountered substantial financial difficultics. The 


Company nevertheless intends to commence litigation to entores 
Payment of, or claims for damages in the amount of, all investors’ 


notes, 1f collection efforts presently being undertaken prove un- 


successful. A=-270 


LoOwnsS in the amount of $290,000 made by the Company to 


certain real estate developers have not been repaid when due. 
in order to enforce payment of certain of these loans, ‘the 
Company has commenced litigation, resulting, in all cases but 
one, ih acceptable settlement offers. (See Item 5 elsewhere 
in this Report.) The Company intends to take appropriate 


action to enforce the repayment of the balance of these loans. 


ect 


rations be 


come taxe 
x erecic 


FUNDING * SYSTEMS CORPORAT TOU 
AND SUBSIDIARIES 


ROTES TO CONSOLIDATED STATEMERTS OF 
INCOME (LOSS) APD RETALNED EARNINGS 
(ACCUMULATED DEF LCIT) 


(a) See Note 2 of notes to financial statements for summary of account- 
ing principles and policics. 


(b) The lease acquisition costs include provisions for collection losses 
as follows: 


Inception (April tM, 1969) 
to December’ 31, L909 40,000 


Year ended December 31: 
1970 197,127 
1974 862,011. 
Lo72 848,616 
ee ie 2,076,442 


(c) See Notes 2 and 5 of notes to financial statements. 


(d) Earnings (loss) per common and common equivalent share have been 
computed using the weighted average number of shares outstaiding 
during each period after piving appropriate retroactive recapni- 
tion in 1970 and 1971, to the conversion, as of the hes sania of 
the period, of the Convertible preference stock. “ConwirlLible 
preference stock in 1969 and outstanding warrants and options 
for the subsequent periods have mot been. included in the compu- 
tation since sich securitics have either an antidilutive effect 
Or WO Waterial dilutive effect on ecalnings per share, 


Fully diluted carnings per common share are not presented since 
the assimed conversion of the 8-1/2% subordinated convertible 
debenture «<does not have a dilutive ecfliect on earnings per 
common share. 


(e) The consolidated statements: of income (loss) and retained earnings 
(aecumulaved delicit) reflect the operations since Movember 30, 
1970, of a whelly owned subsidiary acquired on that date Erom 
Pavertors Feonsme Svatena, Inc. a Lote, efit ilyare, i aero. 
action accounted [or as.a purchase, ‘The purchase price ($10,000) 
wins 7127,960 in @xeess of the underlying equity in met assets 
aequircd, Thin execss.was reduecd by S64 ,000, representing the 
federal income tax benefits of operating loss carry-forvards 
existing as of the date of acquisition which were subsequently 
realiaed by the Company. The condensed sumiary of ecarhings of 
the Company and this subsidiary (lormed in february, 1970), had 
Ruch subsidiary been acquired on the date it was formed, is as 


follows: 
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Year..-ended 
Dectmber 31, 1970 
(Unaudited) 
Revenue $2. 1990 020 
Income before federal income tax reduction 


Net income 


Earnings per common and common equivalent share: 
Income before extraordinary item 


Yeu income 


see Note 10 of notes to financial statements for information re- 
garding the Company's decision to discontinue its real estate 
operations, 


(f) As discussed in Note 10 of the notes to financial statcnents, in 
March 1973 the Company discontinued its real estate financing 
Operations and recorded, as of December 31, 1972, a provision 
for losses of $1,350,000. 


The operating results-of the discontinued real estate operations 
for the four years ended December Sl, L973 @hrel eperations 
eoimeneced in 1970) were as follows: 


Year ended . Deeanber <314 


Lee. geo bes oy 19 7 2 1 o.7 30) 
income from real..estate 
operations 2220 416 51 ..410,9079 . $1,490.130 259,106 
Opcraling expenses: 
cul estate” 118,096 549,910 730), 109 415,058 
Provision for Loss on 
eollection of nates 
reecivabic and advances 600,000 
Provision for loss on 
operations to be 
discontinued Lae 


oe 300, 
118,096 549.910 @) 


000 
109 ] 015.056 


2 
Ri 
Tneone (loss) before: (pre- 


is 


Vision for) benefit” from 
delorred: iocowe paxcs oO 320 86] 069 (659 979) : 
(Vrovision for) benefit 
from deferred income 
“taxes (60,000) (421,000) 290,000 220,000 
Less (add) - Allowable 
investment 209 000 | (145 000) (110,900) 
(G0 000) 1712 000). 4 145 000_ 110,090 
Income (loss) from opera- 


tions fo be discontinucd § $0,370 249,009 (5 514,979) (5 645 957) 


(1) Excepl for the $600,000 provision for loss on tle caliection 
of notes receivable and advanecs recorded as of Necewber al, 
1973 (sce Note 10 of notes to financial statements) represents 
principally income and GPS UACS from the period January 1, 
1973 to March 31, 1973, A= 


item 4... Yarents and Subsidiarics 


qho following is a list of the parent and subsidiarics 
of Funding Systems Corporation, and the percentage of voting 
securitics owned Ly the immediate parent of cach corporation. 
Subsidiaries of a subsidiary are indented beneath the name of 
their immediate parent. 
Percentage 


State of of Voting 
Incorporation Securities 


Equimark Corporation Pennsylvania 


. 


Funding Systems Corporation Delaware 


Funding Systers Leasing 
Corporation Delaware 
Funding Systems Capital 
Corporation Delaware 
MarhkotUrng Consultants, line elaware 
Funding Systems Properties 
Corporation Delaware 
Devon Equity and Funding 
Corporation Delaware 
Rehab Properties; Ine. Delaware 


Al) the subsidiaries of Funding Systems Corporation are 


included in the consolidated financia] statements of the Comnany. 


Pendind Leaal Proceedings 


Except as otherwise set forth below, the Company is not 
engaged in any material legal procecdings other than ordinary 


Litigation incidcital to its business: 


On October 23, 1973, Rehab Properties, Inc. ("Rehab"), 
a wholly-owned subsidiary of the Company, brought suit against 
James S. Robinson individually and doing business as Urban East 
Consultants wna Gg. Ws. Robinson & Sons, Inc. in Civil Court: of 
Fulton County, Georgia to recover $50,00C on a promissory note. 
On December 5, 1973 Rehab's attorneys received a copy of defend- 
ants' answer and counterclaim errr Rehab, Rehab's former 
President William J. Weissel, William Perkins, William Perkins 
Enterprises, Dr. George Snowdon and Dick Morgan demanding 
$2,924,015 in compensatory damages and $1,000,000 in punitive 
damages... Im the counterclaim, defendants alleged that Rehab 
and the other third-party defendants attempted to stop defend- 
ants from developing a 1256 unit rehabilitation apartment 


development in New Orleans, teursiana;y named "Parkehester™, So 


that Rehab and the third-party defendants could develop the 


project themselves, and an sO doing (1) iInterferdd with defendants’ 
contractual relationship with others; (2) sought ‘vo: induce 
Aciendants toe breach their contracts) with others; (3) injured 
defendants! businesses; (4) restrained trade; (5) defrauded 
defendants, and (6) sopeeresd Fonds of défendants ino the amount 

ef $15,000. Based upon the pleadings, certain depositions, and 
the Company's present knowledge of the facts, the Company 

and its counsel] are of the Opinion that celcendants* countercleiin 


Me WMECOutL, Pere: 
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Item 6. Increases and Decreases in Outstanding Securities 


(a) Al] increases, and decreascs: of equity securities of 
Funding Systems Corporation 


Convertible Preference Stock, $3.01 par value 


Outstanding December 31,'1972: 375,000 shares 


decreases: 


June §, 1972 - conversion 


Outstanding December 31, 1973 


Common Stock, $.01 par value 


Outstanding Deceomber:.31, 1972 2,108,550 shares 


increases: 


decreases: 


1973 - Executive Stock Purchase 
Plan Cancellation { 15,000) 


Various dates - repurchases by the 
Company wf 30,000) 


Outstanding December 31, (2973: 


Information on options to purchase Common Stock is set 


forth in. Mote 7 16 the Financial Statements, included 
elsewhere in this. Report. 


* Decs not include 19,009 treasury sliares. 
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(b) Unregistered sales of sccuritics. 


During 1973, the Company issued promissory Notes with 
a maturity of one year or longer to banks and other financial 
institutions in the aggregate principal amount of $25,864,000. 


The Notes are secured by lease receivables and equipment, and 


ayments conform to the collection schedules of the underlyin 
pay g 


leases. 


No underwriter, broker or finder was used in connection 
with such transactions. Each Note is exempt from registration 
under seetion 4(2) of the Securities Act of 1933, since each 
was 266d inva transaction not invoelving..a public offering. 
Because of the type of transaction and the nature of the 
purchaser in each case, no legend has been placed on the Notes 


or stop-transfcr restrictions given. 


Item 7. Approximate Number of Equity Security Holders 


The approximate number of holders of record of the 
Company's equity securities as of December 31, 1973 was as 


follows: 


Approximate 
Number of 
Record Holders 


Common Stock, $.01 par valuc 493 


Transferable Warrants to purchase 
Connon Stock » } 
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Item 8. Executive Officers of the Registrant 


The following are the exccutive officers of Funding 
Systems Corporation: 
Name Offices Held 
William fh. Bierer Chairman of the Board and 
Director 
M. Niles Fdwards Acting Chief Executive Officer 
Thomas E. Wilshire President and Director 
Robert F. Kastelic Treasurer and Director 


Harold P. Pernisek Secretary and Director 


Except for Mr. Edwards' term, the term of the officers 
expires at the Company's Annual Meeting for 1974 or at such time 
as their respective successors are elected and qualify. Mr. 


Edwards' term expires on September 5, 1974. 


Mr. Biercr was Assistant Vice President, Mellon Mation- 
al Bank, Pittskurgh, Pennsylvania from 1964 to 1966. From 1966 
to 1968 he was a Vice President of Mellon National Bank. From 
1968 to 1970 he was Senior Vice President of Western Pennsylvania 
National Rank (now FRquibank), and from 1970 to 1973 he was Pxecu- 
tive Vice President of Navibank. We has heen President of Cquibank 
‘from 1973 to present. Mr. Bierer was elected Chairman of the 


Board of the Company in February, 1974. 
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From prior to 1968 until April, 1972, Nr. paatas was 
Chairman of the Poard of, and from 1968 to 1970 the President 
of, Lease Financing Corporation of Wynnewood, Pa., a lease 
originating and sit ceneenansiek organization which he organized in 
1962. This Corporation employed aporoximateis 20 people and 
during Mr. Edwards' association with it the Corporation originated 
or managed an aggregate of approximately $175,000,000 in leases. 
Since 1972, when he sold his controlling interest, he has been a 
consultant and has managed his personal financial affairs. Ne 
was elected heting Chief Executive Officer of the Company on 
March 22, 1974. 

Mr. Wilshire was Senior Vice President of Western Pennsyl- 
vania National Rank (now Equibank) from 1968 to 1970. From 1970 
to 1973 he was Executive Vice President of Equibank. He was 


elected President of the Company in March, 1973. 


Mr. Kastelic was Vice President and Comptroller of 
Mercantile Bancorporation, Inc. in St. iduis, Missouri from 
prior to 1968 ta January, 1972. : From January, 1972 to Octoher, 
1973 he was Vice President and Comptroller of Equibank WN. A. 
From October, 1973 to the present, he has been Senior Vice Presi- © 
dent - Finance and Operations Group of Rquibank and Vice President - 
Finance, Nquihank. We was elected Treasurer of the Company on 


March 22, 1974. 


From 19GE to the present, tx. Pernisch has been a Vice Presi- 


dent of Equibank with primary responsibility in the administrative 
arca of the Commercial Nanking Group. We was elected Secretary of 


the Company dn tte 1973. 


1 @ 


Item'9. Indemnification of Directors and Officers 
So eee ee eee seen eerteatenente eee Ss And Officers 


¢ 
Reference is made to Item 9 of the Form 10-K filed 


by the Company for the fiscal year ended December 31, 1972. 


Item 10. Financial Statements and Exhibits Filcd 
Ce Ss ane Exhibits Filed 


The following documents are filed as part of this 
Report: 

(a) Financial statements and schedules 

See Financial Statements and Report of 


Independent Accountants, Index to Financial Statements and 


Schedules elsewhere in this Report. 


(b) Exhibits 


The following exhibits are incorporated by 
reference to the documents filed as exhibits, with the numbers 
indicated, to the Company's Registration Statement on Form 51, 


Commission File No. 2-42463: 


Exhibit : Description 


Certificate of Incorporation of Funding Systems 
Corporation. 


By-Laws of Funding Systems Corporation. 


Specimen form of Conmon Stock Certificate of 
Funding Systems Corporation. 


Qualified Stock Option Plan for sey Employees of 
Funding Systems Corporation 


Excenutive Stock Purchase Plan «£ Funding Systems 
Corporacion, 
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Exhibit Description 


Agreement between the Company and Equimark Corpora- 
tion (formerly WPNB Corporation) dated December 10, 
1969, together with Amendment dated siobeiiew as lj, 
1971 and attachments. 


Form of Agreement between the Company and WPNB 
Corporation dated July 21, 1970 relating to 
guarantee by WPNB Corporation of lines of 
eredit and the issuance of warrants to purchase 
Common STock and form of warrant. 


Form of Agreement between the Company and WPNB 
Corporation dated November 13, 1970 relating 
to guarantee by WPNB Corporation of lines of 
credit and the issuance of warrants to pur- 
chase Common Stock and form of warrant. 


Sample Funding Systems Leasing Corporation lease 
agreement. i 


Sample real estate limited partnership interest 
bearing investor note. 


Sample assignment of rea] estate limited partnership 
interest. 


The Employment Agreement dated March 26, 1973, between 
the Company and Thomas E. Wilshire is incorporate? hw raference 
to the exhibit to the Company's Form 10-K filed with the Commission 
for the fieeat year ended December 31, 1972. 
The ‘Goepuny agrees to furnish to ‘the Commission, on request, 
a copy of each instrument defining the rights of holders of long- 


term debt of the Company which is not filed herewith. 
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PART Il 


Item 1). Principal Security Woleers and Security Moldings of 
Hanagcment 
(a) The following are the persons who own of record, 
or are known by the Company to own beneficially, more than 10% 


of the voting’ sccurities of Funding Systems Corporation: 


Title of Type of No. of Percentage 
Name & Address Class Ownership Shares of Class 


Eguimark Corporation Common Record and 580,575 543/14) 45¢(2) 
445 Smithfield Street Stock Beneficial 
Pittsburgh, Pa. 15222 


Equimark Corporation Common Bencficial 209,091 '9) 16% 2) 
445 Smithfield Street Stock only 
Pittsburgh, Pa. 15222 


In addition, in a Purchase Agreement, as amended, with 


Equimark Corporation, the Company has agreed that it will not 


issue any additional shares of voting stock without first offerina 
Eguimark the right to purchase a number of additional shares 


of voting stock which, when added to the number of shares 
(1) Based on 1,074,350 shares presently outstanding. 


(2) Rased on 1,283,441 shares which would be outstanding 
if Rquimark's option ind conversion rights were 
exercised. Jf all such rights were exercised, Equi- 
mark would hold 61% of the then outstanding common 
stock. ‘ 


Fquimark Corporation has rights, presently exer- 
cisable, to acquire an additional 159,091 shares 
of Common Stock upen conversion of a Dchenture, 
and 50,000 shares upon exercise of warrants. Both 
amounts are subject to adjustment for stock divi- 


dends and slits. AaQ8g3 
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of voting stock then owned ky £Equimark, will enable it to 
maintain the lesser of its then-current percentage or 51% 

of the outstanding voting stock after such issuance. The Pur- 
chase Agreement also provides that in no event shall the Com- 
pany issue voting stock without Equimark's consent if such 
issuance would require Equimark to purchase more than $2,000,000 
worth of. such stock in order to maintain its ownership as de- 


scribed above. 


(b) ‘the following are the equity securities owned by 


the directors and officers of Funding Systems Corporation, as 


a group: 


Amount 
Title of Class beneficially owned 


Connon Stock 200 


(c) The Company has agreed that at any time after 
December 31, 1971, and before December 31], 1974, at the 
request of Eaquimark, the Company, at its expense, will prepare 
and file a registration statement with the Securitics and 
Exchange Commission covering 375,000 of the shares of Common 
Stock now owned by Equimark. In addition, the Company is 
required, at any time, upon the request and at the expense 
of Fquimark, to file a registration statement covering such 
375,000 shares. Equimarck has the further right to ineiuae: cack 
375,000 shares without charge in aay registration statement filed 


by the Company prior to December 31, 1975. 
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In addition, the Company is required, at any time, 
upon the request and at the expense of Equimark, to file 


a registration statement covering the 50,000 shares Equimark 


may acquire upon the exercise of warrants. 


Item 12. Directors of the Registrant 
The following are the Directors of -Funding Systems 


Corporation: 


Name” Age Other Fositions 
William E. Bicrer eae _ Chairman of the Board: 
Thomas E. Wilshire 43. President 
Garry lL. Pote 32 None 
Harold Pp. Pernisek 47 Secretary 


Robert F. Kastelic 39 : Treasurer 


The term of the directors expires at the Company's 
Annual Meeting for 1974 or at such time as their respective 


Successors are clected and qualify. 


From 1°6€ to 1970, Mr. Pote attended the Wharton 
Graduate School. at the University of Pennsylvania. From 1970 
to 1973 he was an account executive with Merrill Lynch Pierce 
Fenner & Smith, Inc. in New York, New York. In 1973 he was 
electcd ‘treasurer of Equimark where he exercises custodianship 
of the moneys and sccurities of that Corporation and administra- 
tive authority over its books and records of account. Mr. Pote 


was elected a Dircctor in rebruary, 1274. 


See Item 8 of this Report for biographical data 


regarding the other directors A.og5 


Item 13. Remuneration of Directors and Officers 


The following table sets forth all direct remuneration 
paid kv the Company and its mebeid lative during the year ended 
December 31, 1973, to each of the directors and officers of 
“Funding Systems Corporation. whose aggregate direct remuneration 
exceeced $40,000, and to all such directors and officers as a 
group. 


Capacities in Aggregate Direct 
Hane which FPeceived “Remuneration 


—— 


Marshall E. Gerson Chairman of the Board $46,320 
Chief Executive Offi- 
cer and Assistant ; 
Secretary 


Thomas E. Wilshire President 
William J. Goss Vice-President and 


Controller, Treasurer 
and Assistant Secerctary 


All Girectors and 
officers as a group 
(nine persons) 
The Company has no annuity, pension or retirement 
plans that would pay benefits to any director or executive 


office. in the event of retirement at normal retirenent date. 


The Enployment Aqreement hetween the Company and tir. 


Wilshire provides that after the expireticn of the term of 
the Acrecnent on Decenler 31, 1974, unless the Agrceenent. has 


been terminated by the Company because of a breach thereof, 
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for a period of one to three years as determined by notice 
given by the employee, the employee will not engage in 
activity competitive to the Company if the Company elects, 
in its sole discretion, to continue to pay him his last 


established full salary. 


Item 14. Options Granted to Hanagement to Purchase Securities 
ete Options Grantea to hanagemen’ -S 


€ 


Wo options to purchase any sccurities of the Company 
were issucd to or exercised by any officers or directors of 
Funding Systems Corporation during 1973, and no such person 


holds any such option as of the date of this report. 


Item 15. interest of Manaaement and Others in Certain 


Transactions 


(a) The Company paid Webster Sheffield Fleischmann 
Hitchcock & Brookfield, its general legal counsel, 
legal fees aggregating $111,500 for the 
period beqinning January 1, 1973 and ending May 2, 
1973. Theodore S. Lynn, a partner of this firm, was 
Secretary of the Company until his resignation on May 


2) 1973. « 


William J. Goss, Vice-President, Controller, Treasurer 


and Assistent Seeretary of the Company, until his 
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resignation in January, 1974, was indebted to the 
“Company in the principal amount of $39,160, with 
interest at 5% per annum, as of January 1, 1973. 

This amount was the largest principal amount of the 
indebtedness outstanding during the year. The debt 

was incurred in connection with Mr. Goss' acquisition 
of 5,000 shares of the Comnon Stock of the Company 
during 1971, pursuant to the Company's former Executive 


Stock Purchase Plan, and was evidenced by a non-recourse 


note secured by such shares. During 1973, pursuant to 


the terms of th: Plan, Mr. Goss elected to return such 
shares to the Company thereby concelling the related 


aebt. 


The Company does not have any pension, retirement, savings 
or similar plan. 


SIGNATURES 


Pursuant to the requirements of Seetion 13 or 15(¢) 
of the Sccurities Fxchange Act of 1934, the registrant has duly 
caused this report to be siqned on its behalf by the undersigned, 
thereunto duly authorized. 


FUNDING SYSTEMS CORPORATION 


THOMAS Ve. WILSHIRE 


President 


EXHIBIT "4" TO AFFIDAVIT IN 
OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 


See Exhibit "A" to Affidavit in 


Support of Motion for Preliminary 


Injunction, at pages A-62 through 


A~-70. 


EXHIBIT "5" TO AFFIDAVIT IN 
OPPOSITION TO MOTION FOR 


SUMMARY JUDGMENT 


SECURTTIES AND RXCHANCE COMMISSION 


WAGHINGTON, D, €, 29599 


ashe 


filed pursuant’ to Resulation 14(d)(1) 


under the Seeurities. Bxchance Act of 1934 


BQUIMARK CORPORATION 


Nis Smithfield Street 


PLULSbUrEN, Tennsyvivaniea 1L52Ac 


pecurity and Issuer 


This stetement relates to the Comnion Stock ($.01 Par 
Yalue) ("Common Stock") of Funding Systems Corporation (¥se")., 
N60 Park Avenne South, New York, Mew York 10016. 


ey 


Ttem = Jdentity 


Tois statement is filed ty Eavimark Corperation 


"Equimark"), WIS Smilifield Street, Pittshurch, Pennsylvania 


isece,  Fyimrk Ven pocistered Sarik holding company and its 


Principal wsset and Siyosidiary Le Nauiboank W, A. Other sube- 
fidiaries ef toe Corporation are ereaned in’ Tinancially relnted 
nevivitias. Tac operations of these subsidiaries jwelade new 
equipment leasing: sale and lease-back of existing equipment; 
Gredit Life, accident and health reinsurance sold in connection 
with handtank's loans; accounts receivable and inventory If inaneing; 


sales of municipal bonds, sovernment securitics and certain 


Short-term:conmercial paper; and consumer loan activities. 


Equimark presently owns approximately 5/1 per cent 
of FSC's outstanding shares of Common Stock 
rrants which expire December 3], 1974 to purchase 50,090 
shares of FSC Common Stock at $12.00 per share and an 8 1/2% 
subordinated Convertible Debenture of FSC due 19%1 in the 
principal amount of $3,500,000, The Dekoenture is convertible 
In part into 159,091 shares of FEC Common Stock prior to Novem- 


ber 19, 1976, subject to adjustments for stock dividends and 
Splits . ‘ A-291 
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The names, addresses, present principal occupations 


or employment and material occupations, positions, offices or 


employments during, the last ten years of each director and 
officer of Equimork are set forth in Exhibit A annexed hereto. 
There is no controlling. person of Equimark,  Weither Equimark 
nor any of its directors or offfeers have heen convicted during 
the Inst ten years in a criminal proceeding (excluding traffic 


violations or sjmilar misdemeanors). 


Seurec Add Amount Of Fands or Cther Considerations 


ie re ie ee Se | RN eR RN a I SE AAR Ae 


Equimirk wil] make.a tender offer for all ithe out- 
standing Common Stock! of PSC at 43.00 per share, subject to 
the approval of the Board of Governors ae the Federal Reserve 
System end other opplicable governmental agencies. If Equi- 
mark were tendercd all the outstanding shares, the purchase 
price would be approximately $1,482,603. Equimark plans to 
pay for the shares to be purchased and for the other costs 
and expenses related to the tender offer from its general 


funds. 


Ttem | - Purpose of Transaction 


The purpose of the tender offer is for Equimark to 
acquire all of the outstanding shares of FSC. Al) other siub- 
sidiaries of FEquimark are wholly owned. Equimark has no 


present plans to liquidate or sell the assets of FSC. Hajor 
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No shares of Common Stock of FSC are vencficially 


owned, nor is there & right to acquire, directly or indirectly, 


any such shares by any officer cr director of Kyuimark or ony 


associate of uny such person, except as follows: 


Robert F. Kastelic, Viee president-Prinence end 

n Pireetor of Eaqutmark, owns yeneficially 200 

shares of Common Stock. 

varshall &. Gerson has grantea an option to Equimark 
to purchase oll the Common Stock of PSC held by Mr. Gerson 
at the tender offer price. ‘Mr. Gerson currently ons bene- 
fictally 65,020 shares. Other than this option, there have 
been no transuctions which were effected in the securities 
of “FSC within the past GO days by BRquimark and its subsidiaries 
and their respective officers, directors and affiliated persons, | 


or any of them. 


Item 6 - Contraces, Arransements or Inderstand ings with Respect 
a2 rn i prema IN eigen Se 


to Securities of..the Ussuer 
to sccu 


Equimark has no ecntracts, arrangements or under-= 
standings with respect to. securities of FSC other than os 


stated in Item Be 


+. Tercons Retained, Employed or TO Re Compensated 
cons Rees 


Equimairk has no present plans to employ ; retain or 
compensate any other person in connection with its tender 


offer other than es stated herein. Fquime rk currently 1s 
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changes arc planned in the manoement end office personnel 
of FSC. Equimark has no plan «lb this time to merge Fsc with 


any other person or entity. 


Mr. Morshall fh. Gerson, co-founder of PSC, resigned 
as a Director, Choirman of the poard ond Chief Executive 
officer of FSC, effective February 15; 1974. Mr. Gerson will 


remain employed by FSC as oO consultant through April 1D, 1974. 


Mr. Marion Ww. Spraruc also resigned as & Director 


af psc, etieceiy’ February 15, 19745 


At ao mecting of the Board of Directors held on 
February 25, 1074, Mr William BK. Bierer, president of Equi- 
bank Noo fas VES elected a Director and Chairman of the Board 
of FSC, ond Hr. Garry L. Pote, Treasurer of Fquimark Corpora~- 
tion, was elected a Director and assistunt to the Chuirman 


of the Board or FSC. 


ynveresc! in Securities of the. Issuer 


Fquimark presently owns 580,575 shares of Common 
stock of FSC. In gddition, Equimark has: warrants expLring 
on December 31, 1974 to purchase 50,000 shares of FSC Common 
Stock at a purchase price of $12.00 per share and an 8 1/2% 
Subordinated Convertible Debventure eat 1981 which ing convertible 


prior to November 19, 1976 in whole, put not in part, into 


159,601 shares of rsc Common Stock, subject to adjustments 


for stock dividends and splits. 
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nerpotiat ings a donieenaner armreement with New York Securi- 
ties Company, Incorporated, of One New York Plaza, New York, 
New York 1000/4, to make solicitotions to FSC shareholders. 

Equimork and its subsidiarics, their directors, officers and 
employees also may engage $n such solicitation without addi- 


tional compensation. 


Rauimirk will poy all feces unl expenses of prepara- 
tion and distribution of documents and a#ll other expenses 


{nvolved in making, the tender offer. 


po ynrermatiion eoncerning Equimark'!s 
directors ond officers. 


(usiinite "HT, "Cond "Hara Tiled herewith Tor 
fire information of the Seon ties. ack Exchahec 
Commission end are not deened by Fquimark to be 
extibits remiire!! te be filed with Schedule 13D 
by Scetion Vi(a)(1) ef the Securities mAchange 
Act of 193/1, as amended.) 


i. Equimark Press Release to be issucd 
on Karch 15, 1974. 


CG. Foulmark letter dated March 14, 1974 
to be miiled to FSC sharcholders. 


Hh. General type oF lepal advertisements 
to be published on or about March 16, 197% in news- 
papers located in cities having octive offices of 


FSC. 
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oat es pein Te merce . 
Kssistant Secretary Vice vresiden 


SIGNATURE 


The information set forth in this statement is true, 
complete and eorrect to the best of the knowledge and belief 
of Equimark which has caused this statement to be executed on 
{ts behalf by the undersigned thereunto duly authorized. 


ATTESTs EQUIMARK CORPORATION 
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NewsRelease forRelease: March 15,1974 


Contact: John B. Leahy 
412/286-5200 


PITTSRURGH, PA., Mareh 15, 1974 =—— Bauimark Corporation 
today announces it is planning to file an application with the 
Board of Governors of the Vodioral Rescrve Gyvetcm for prier 
approval In the Board to retain the woting shares, of Comnon 
flock ef Vunding Syatens Corporation prasentiy held by Equimark 
Corporation ant to eonkinuec’ co engage in the activities nov 
conducted by Mulcling Gvstems Leasing Corporation; and to acquire 
ait of the romaining oucstanding shares of Funding Systoms Cor- 

Orations § Uouinarl a6 a.reqisterca bank holding company and 
Inajyority sharcholder of Funding Systems Corporation. 


Equimark contemplates making a. formal tendcr offer to all 
ather sharcholdars of Funding Systems Corporation for the pur- 
cliase of all outstanding shares of Common Stock of Funding 
Systoas Corporation ab a price of $3.00 per share subject to 
approval of the Board of Governors of the Federal Resarve System 
and other governmental requlatory agencics. Tarms and details 
Of Such Proposal will be announced pronmmtly upon formal sub- 
Mission of such anformation to the Federal Reserve Board and to 
the Securities & Exchange Commission. 


Equimark officials noted that shareholders of Funding Systems 
are being advised o4 this planned aetion but that no offer has 
been extended and tender may be made only after sharcholders have 
received a printed offer to purchase and Lettcr of Transmittal. 


Bqulmark Corporation is a ful] services financial institution 
whose subsidiaries are Fewibank N.A., Funding Systems Corporation, 


Lombard-viall Incorporated, Atlantic Management Corporation, 
Nottingham Corporation and WPNB Financial Corp. 
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EXHIBIT B 


‘ 


ee 


Mreburah, Peo neylvatua bo 2! 


§1D-471-S000 


March 14, 1974 


Dear Sharcholder of Funding Systems Corporation: 


We wish to advise you that Equimark Corporation, 
a registered bank holding company and majority shareholder 
of Funding Systems Corporation, is planning to file an 
application with the Board of Governors of the Federal 
Reserve System for prior approval by the Roard to retain 
the voting shares ef Comnon Stock of Funding Systems 
CEGrporatlion proscently he!d by Equimark Corporation, “toe 
continue to engaye in the activities now conducted by 
Funding Systems Leasing Corporation, and to acquire all 
of the remaining outstanding shares of Funding Systcims 
Corporation. 


Equimark contemplates making a formal tender offer 
to vou and bo all othe: shareholders of Funding Systems 
Corporation for the -urechase of all outstanding shares of 
Common Stock of Funding Systems Corporation at a price of 
$3.00 per share subject to approval of the Board of 
Governors of the Federal Reserve System and other govern- 
mental regulatory agencies. Terms and details of such 
proposal will be announced promptly upon formal submission 
of such infermation to the Federal Reserve Board and to the 
Securities & Exchange Commission. 


wis letter docs not constitute an offer: and 
tender may be made only after you have received a printed 
offer to purchase and Letter of ‘transmittal. 


Very truly yours, 


Cc. W. Metcalt 
vice President & Secretary | 
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’ 
Por iaserktion in Piktshurqh Press, 
Saturday, Maren 70, 774 


LeGnty NOVICK 

parsuant fe Section 4(c) (1) af Che tank 
Holding Company Act and Requlablioun of 
the oar of Gevernors of the Vader 
Redervo Gyalem,, Bolicoe is qiven thal: 

POUTHARIG CORPORATION, a bank holding 
company, avin Ics principal off icc 
Ado iA Gini hb e le Sivect, pa lesb), 
peynoy lian T2202, proposen: Lo vs Lain 
bicep Gan ves gresantiy fait by 
Rouimark Cornoration of common stocl 
of rundtiuy Systens Corporattan, a 
majority-owned subsidiary, having 11s 
principal place of business at 460 Tarek 
Avenue Goullh, New Yori, WN. ¥- 1001G: 
lo acontive all at the remaining, 
outle landing charvcs of common cloaci io 0 
Puneding yee Ccns Corporation and to 
continue (oe engage Gy Ele nelivities 
now conducted by Funding Systems 
Leasing Carperation as follows: 
Leasing personal property and 
equipment and acting as agen’, biveker, 
er adviser (4 Pie Leasing thcrcol, 
where al the incention of Ul ha taal 
Jeare the expectation is that the effect 
of the transactions and reasonably 
anticipated future transactions with 
the same Tlesteer as to the sam: proparty 
Will he bo compensate the lossor LOR 
not bese (hen Che lessor’ o (ull invest= 
mont in the property; making or 
aAcweiting, Por 11a own secount OY For 

aceonnk of others, loans and olhoer 

extensions of eredit wilh respect to 
persona property and equipment; and 
servicing such loans or other oxlensions 
of credit. 
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Such activities will-be conducted 
under the name of FUNDING SYSTEMS 
LEASING CORPORATION at de novo offices 
located at: 


Parkway Center, 
Pittsburgh, Pa, 15220, 


1 Oliver Plaza, 
Pittnburgn, Pa. lo222, 
and at other locations outside tlhe 
qeperdl ayo. 

Persons wishing to comment on this 
proposal should submit their vicws 
in Vril ing within 30 cays of Ue date 
of publicubion of thin nelice fo: 

Federal Reserve Bank of Cleveland, 
District Ma. 4, 
federal Reserve Bank Building, 
Bast Sixth Strect & Superior Avenue, 
Cleveland, Ohio 47701 


‘ 
tha 


LEGAL NOTICE 


Pursuant to Section 4(c)(8) of the Bank Holding 
Company Act and Regulations of the Board of Governors of 
the Pederal Reserve Syston, Notice 1s given that: 

PQUIMARK CORPORATION, a bank holding company, 
having {ts princtpal @ffier at 445 Smithiield Street, 
Pittsburgh, Pennsylvania 15230, proposes: to retain 
the voling shares presently held by quimark Corporation 
of common stock of Funding Systems Corporation, a majority- 
owned subsidiary, havine tts principal place of business at 
660 Park Aveinte Soutly, New York, N.Y, 10016;. to Acduire 
all of the remaining, outstanding shares of common siock 
of Funding, Syetems Gorporation and to continue fo CBZ 
in the activities now conducted by Funding Systems 
Leastne Corporation as follows: leasins persenal property 
aud equipment and aeting as agent, broker, or adviscr: in 
the Teasing thereof, where at the gneeption of the initial 
loase (he erpecelatinn in thae che eficce of the transac- 
tion and reasonably anticipated Future transactions with the 
sane lessee as to the same property will be to compensate 
the lessor [or not loss than the lesser's full iavestmenc 
in the propetty, making oF acquiring, for ia aw account 


er for ihe account of others, loans and other extensions 


of evcdit with respect to persousl property and edui pment; 


and servicing, sich loans or other extcusions of credit. 
such oclivities will be conducted under the name 
of FUNDING SYSTIMS LEASING CORPORATION at offices located 
at: 
851 Burlway Road, 
Suite #406 
Initlingame, Calil,. 94010, 
and at ather iacatious outside this aroa. 
Persons wishing Co comment on this proposal should 
Submit Cheiy views in writing within 30 days of the date of 
publication of this notice to: 
Fedoral Reserve Bank of San Francisco, 
Pisteict No. 12, 
F.0. Box 7702, 
pan Francises, -Calift, 94120. 


EXHIBIT “p" 
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STATEMENT PURSUANT TO RULE 9 (g) 
OF DEFENDANT EQUIMARK CORPORATION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD S. KAYE, : 74 Civ. 3625 (BLC) 


Plaintiff, STATEMENT PURSUANT 
TO RULE 9(g) OF THE 
-against- GENERAL RULES FOR THE 
SOUTHERN AND EASTERN 
FUNDING SYSTEMS CORPORATION DISTRICTS OF NEW YORK 
and CQUIMARK CORPORATION, 


Defendants. 


Equimark Corporation ("Equimark"), in gehueten 
with its motion for summary judgme ., pursuant to Rule 9(g) 
or che’ General Rules! Of this Gure. states: 

A) The resolution of Equimark's motion for summary 
judgment requires the determination of two purely legal issues 
and a decision thereon can be reached while assuming the truth 
(solely for the purposes of this motion) of the allegations in 
the Complaint. Said issues are: 

(1) Does a private right of action 


arise from the violation of that provision 


of the Bank Holding Commany Act of 1956 
[12 U.8.C.. §1848{c) (8)] which requires a 
company, in certain circumstances, to obtain 


the prior consent of the Federal Reserve 


Board before acquiring another company's 


shares? and 


(2) Has plaintiff properly alleged 


a violation of some unspecified provision 


of the Securities Exchange Act of 1934 


or the Securities Act of 19337 


B) Equimark also states that no material issue of fact 


exists as to the following: 


(1) Equimark's acquisition of shares 
in Funding Systems Corporation has never 
been found to be unlawful by the Roard of 
Governors of the Federal Reserve System, 


which has exclusive jurisdiction over the 


question, or by any other forum: and 


(3) The Board of Governors of the 


Federal Reserve system, the forum with 


exclusive jurisdiction over the question, 


has decided not to oppose Equimark's 
retention of shares in Funding Systems 


Corporation. 


New York, New York 
Mareh 11, 1975 Yours, etc. 


REAVIS & McGRATH 


By __ 
Stephen R. Steinberg 
A Member of the Firm 
Attorneys for Defendant 
Equimark Corporation 
1 Chase Manhattan Plaza 
New York, New York 10005 
(212) 269-7600 


Alexander, Katz & Rosenberg 
Attorneys for Plaintiff 

200 East 42nd Street 

New York, Wew Yorl. 19917 


Webster, Sheffield, Fleischmann, 
Hitcheock «& Brookfield 
Attorneys for Defendant 
Funding Systems Corporation 
One Rockefeller Plaza 
New York, New York 10020 


STIPULATION DATED MARCH 27, 1975 


UHIVED SEAT SISTR ECT COURT me 


re . 
i ra 


oo elt eed 
SOUTHERN DISTRICT OP MEW FORK at) ys : vl Ae 


. 


fig 


RECTARIY fi. 


Plarntitf, 


-aqainst- STIPULATUON ¢ vert # 
94 Civ. SO2e tpic) 
FUNDING SYS"LMS CORPORATION and + Ay 7! Jw iar jubdcu 
CQUIMARK COUPORATION, ee iy 
ae a 


Defendants. 


Plo TS BREBY STIPULATED AND AGRERD by dnd among the 


attorneys vor plaintiff and for defendant Funding Systems 


Corporation: 


1. The time within which defendant Funding Systems 
Corporation may respond and object to plaintiff's request for 
production of documents is extended to and including April 18, 


1975. 


2. The deposition of defendant Funding Systems Corpora- 


{iON 1S AdyOuUlNed to Aprij 21, 1975. 


NPefendant Funding Systems Corporation reserves 
the right to move for a protective order with respect to 1s 


depoed tron, 


| 
! 
| 
| 
| 
| 
| 


Dated: March 27, 2975 


ALEXANDER KAT2 & ROSENBERG 


moe 
ae ah 
Hye ne | eo etl it 


(A gaat A, Lt “Firm) 
{Corney for Plainti£e 
/200 Fast 42nd Street 
fi Now York; Now Yark 10017 


WEBSTER SHEFFIELD FLEISCHMANN 
HITCHCOCK & BROOKFIELD 


a Ab ly 
Attorney for Msn eg. 
Funding Systems Corporation 
One Rockefoller Plaga 
Hew York, New York 10020 


| 
| so ORDERED.|! 


Ailey 25 


STIPULATION DATED APRIL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD S. KAYE, 
-Plainttrer, 


~against- : 14 Civ. S628 


(RLC) 
FUNDING SYSTEMS CORPORATION 


and EQUIMARK CORPORATION, 


STIPULATION 
Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by and among the 
undersigned attorneys for the respective parties hereto that: 

1. The time within which defendant Funding Systems 
Corporation may respond or object to riaintiff's request for 
the production of documents is extended to and including 
May 16, 975% and 

2. The time within which defendant Equimark Corpora- 
tion may respond or object to plaintiff's request for the 


production of documents is extended to and including May 21, 


1975; and 


“5 


3. The deposition of Funding Systems Corporation 


is adjourned to Mav 18, 1975; and 


4. The deposition of Equimark Corporation is 


adjourned to May 22, 1975; and 

5. Funcing Systems Corporation and Equimark 
Corporation reserve the right to move for protective orders 
with respect to their respective depositions and the 


aforementioned production of documents; and 
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6. The deposition of the Board of Governors of the 
Federal Reserve System, previously scheduled for April 4, 1975 
and adjourned t- April 28, 1975, is hereby adjourned to May 26, 
1975; and 

7. ‘The deposition of Price Waterhouse & Co., by 
Robert Nichols, previously scheduled for April 7, 1975 and 
adjourned to April 30, 1975, is hereby adjourned to May 


23), 1975). 


New York, New York 
April 16) 1975 


WEBSTER SHEFFIELD FLEISCHMANN 
HITCHCOCK & BROOKFIELD 


ov] Borer Ls Waldman 


(A Member of the Firm) 
Attorneys for Defendant 
Funding Systems Corporation 
One Rockefeller Plaza 
New York, New York 10020 
(212) 582-3370 


REAVIS & MCGRATH 


ff. 
By 5/Joes NCP CLL ee 


(A Member of the Firm) 
Attorneys for Defendant 
Equimark Corporation 
l Chase Manhattan Plaza 
New York, New York 10005 
(222) . 269-7600 


ALEXANDER, KATZ & ROSENBERG 


(A Member Of the Firm) 
Attorneys for Plaintiff 
200 East 42nd Street 
New York, New York 10017 
(212) 986-7730 


SO ORDERED 
April , L975 


Robert L. Carter, U.S.D.J7. 


STIPULATION DATED MAY 15, 1975 


F 
i! 
1 
UNITED STATES DISTRICT COUR‘ 
| SOUTHERN DISTRICT OF NEW YORK 


RICHARD S. KAYE, 


Plaintiff, 74 Civ. 5628 
(RLC) 
- against - 


FUNDING SYSTEMS CORPORATION : STIPULATION 
and CQUIMARK CORPORATION, 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by and among the 


undersigned attorneys for the respective parties hereto that: 


1. The time within which defendant Funding Systems 
Corporation may respond or object to plaintiff's request for the 
production of documents is extended to and including June 16, 


1 1975 “and 


2. The time within which defendant Equimark Corporation 


may respond or object to plaintiff's request for the production of 


| documents is extended to and including June 20, 1975; and 


3. The deposition of Funding Systems Corporation is 


adjourned to June 18, 1975; and 


4. The deposition of Equimark Corporation is adjourned 


to June 23, 1975° iand 


5. Funding Systems Corporation and Equimark Corpora- 


| tion reserve the right to move for protective orders with 


A-314 


| 
| 
respect to their respective depositions and the aforementioned 


Production of documents; and 


| 


6. The deposition of the Board of Governors of the 


! Federal Reserve System, is hereby adjourned to June 30, 1975; and 


| 7. The deposition of Price Waterhouse & Co., by 


Robert Nichols, is hereby adjourned to July 1, 1975. 


Mew York, New York 
May 15; 1975 


WEBSTER SHEFFIELD FLEISCHMANN 
HITCHCOCK & BROOKFIELD 


or ff Dey LAN ae 


(A ante: of the Firm) 
Attorneys for Defendant 
Funding Systems Corporation 
One Rockefeller Plaza 
New York, New York 10020 
(212) 582-3370 


REAVIS & MCGRATH 


By oe 
(A Member of the Firm) 

Attorneys for Defendant 

Equimark Corporation 

1. Chase Manhattan Plaza 

New York, New York 10005 

(212) 269-7600 


SO ORDERED. 


| May 


e 


1975 


ALEXANDER, KATZ & ROSENBERG 


(A Member of the Firm) 
Attorneys for Plaintif£e 
200 East 42nd Street 
New York, New York 10017 
(212) 986-7730 


STIPULATION DATED JUNE 13, 1975 


UNITED STATICS DISTRICT COURT 
SOUTHERN DISTRICT OF 'REW YORK 


RICHARD S. KAYE, 
Plaintiff, 
against - 


adda CORTORATION : STIPULATION 
CORPORATION, 


Defendants. 


Se ee se ee we ee ee ee ee eee YX 


1S WES SPLPULATECO 4HD AGREED, by and among the 


Pattorne ys for the respective parties *ereto that: 


The time within which defendant Funding Systems 
"May Pon eon On Obzect Yo plAineLEL's request: for the 


onts Ws extended to and including.guly 


rue within which aefendant Equimark Corporation 
to plaintiff's reauest for the production 


to and including July 21, 1975; and 


The dcpesition of Funding Systems Corporation is 


Mein 6 to duly 16, 19755 and 


4. The deposition of Equimark Corporation is adjourned 


COnMury = 230 97S one 


5. Funding Systems Corporation and Equimark Corpora- 


tion reserve the right to move for protective orders with 


A-317, | BEST COPY AVAILABLE 


respect to their respective depositions and the aforementioned 


production of documents; and 


6. . The deposition of the Board of Governors of the 


Federal Reserve System is hereby adjourned to July 30, 1975; and 


7. The deposition af Price Waterhouse & Co., by 


Robert Nichols, is hereby adjourned to August |, 1975. 


Dated: New York, New York 
dune 13, 1975 


WEBSTER SURFEIELD PLEISCHMANN 
HITCHCOCK & BROOKE TELD 


(A Member of the Firm) 
Attornceve for Defendant 
funding Systems Corporation 
Gne Rockefeller Plaza 
Mow Yor’, New York 10020 
(212) 582-3370 


REAVIS & MCGRATH 


(A Member of the Firm) 
Attorneys for Defendant 
Nguimark Corporation 
I Chase Manhattan Plazz 
New York, New York 10005 
(212), 269-7600 


ALEAANDER, KATZ & ROSENBERG 


/ A 
: NY L 4 
By Lv 


(% Member of the Firm) 
Attorneys for Plaintiff 
200 East 42nd Street 
New York, New York 10017 
(212) 986-7730 


SO ORDERED. 


JUNE 2 PS 7TH 


“Robert i, Carter, 0ss.b ia. 


STIPULATION DATED JULY 8, 1975 
i 


| UNITED STATES DISTRICT COUR? 
|, SOUTHERN DISTRICT OF NEW YORK 


RICHARD S. KAYC, 
| 


| 

ao ‘Plaintif€, i. 98 Civ. 5628 
| (RLC) 

| 


| 


~ against = 


| FUNDING SYSTEHS CORPORATION : STIPULATION 
;and EQUIMARK CORPORATION, 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by and among the 


ie : : : 
jundersigned attorneys for Che respective parties hereto that: 


1]. The time within which defendant Funding Systems 
Corporation may respond or object to plaintiff's request for the 


| ; 


: production of documents is extended to and including September 


| 18, 1975: and 


2. The time within which defendant Equimark Corporation 
may respond or object to plaintiff's request for the production of 


documents is extended to and including September 22, 1975; and 


3. The deposition of Funding Systems Corporation is 
‘adjourned to September 23, 1975; and 


4} 
f 


{| 4. The deposition of Equimark Corporation is adjourned 
‘ito September 26, 1975; and 

i| 

i 

‘ 


5. Funding Systems Corporation and Equimark Corpora- 


tion reserve the right to move for protective orders with 


| 6. The deposition of the Board of Governors of the 
| 


| 
proces Reserve System is hereby adjourned to October 2, 1975; 


and 


i 


4 7. The deposition of Price Waterhouse & Co., by 


|Robert Nichols, is hereby adjourned to October 2, 1975. 


"Dated: New York, New York 
July 8, L975 


WEBS'TTER SHEFFIELD FLEISCHMANN 
HITCHCOCK & BROOKFIELD 


or llege, (WU 


(A Member of the Firm) 
Attorneys for Defendant 
Furding Systems Corporation 
One Rockefeller Plaza 
New York, New York 10020 
(212) 562=3370 


REAVIS & McGRATH 


By ea ua 

(A Member of the Firm) 
Attorneys for Defendant 
Equimark Corporation 
1 Chase Manhattan Plaza 
New York, New York 10005 
(212) 269-7600 


NOTICE OF MOTION TO 
COMPEL DISCOVERY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
RICHARD S. KAYE, 
Plaintiff, 74 Civ. 5628 (RLC) 
-against- NOTICE OF MOTION 


FUNDING SYSTEMS CORPORATION 
and EQUIMARK CORPORATION, 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 


John M. Burns, III, sworn to the 12th day of January, 1976, and 


upon all of the proceedings heretofore had herein, plaintiff will 
move this Court, pursuant to Rule 37 of the Federal Rules of 
Civil Procedure for the United States District Courts, before the 
Honorable Robert L. Carter, United States District Judge, at the 
United States Courthouse, Foley Square, New York, New York, Room 
1106, on January 23rd, 1976 at 10:00 o'clock in the forenocn 
thereof or as soon thereafter as counsel can be heard, for an 
order 

(1) directing defendant Equimark Corporation to 


permit plaintiff to inspect and to copy all books, state- 


ments of policy, orders, opinions, rulings, interpreta- 
tions, advisories, records, contracts, agreements, 
leases, releases, co spondence, telegrams, telexes, 
documents, notes, memoranda, minutes, applications, sub- 
missions, filings, proxies, waivers of proxy, proxy 
material, preliminary proxy material, diaries, recordings 
(by any means whatsoever, e.g., tape, phonograph, elec- 
tronic), accounting statements and/or worksheets, checks, 
stock powers, stock certificates, financial projections, 
news and press releases, reports, notices, papers and 
other writings and/or copies thereof and/or things 
eithin each of its possession, custody or control and 
which are relevant to the acquisition, ownership and/or 
disposal at any and all times from June 30, 1969 through 
the date hereof of any shares or blocks of voting stock 
of Funding Systems Corporation by or on behalf of 
Equimark Corporation ("Equimark") and/or any of its sub- 
sidiaries and or affiliates and/or any officer, director 


or employee of Equimark and/or any of its subsidiaries 


and/or affiliates and/or any nominee thereof and/or any 


trust established thereby and any and all negotiations 


and/or investigations relating to such acquisition, 


ownership and/or disposal and any and all uncompleted 


efforts to acquire or dispose of any such shares of 


voting stock, including, without limitation, all acqui- 
sitions and disposals by M. A. Cancelliere, Henry 
Tunney, Marshall E. Gerson, Laurence M. Teicher, William 
E. Klein, Paul Fleckenstein, Melco, Cancy & Company, 
Robert R. Hudson and/or Lombard-Wall Employees' Profit 
shariag Plan and 

(2) directing Equimark to produce its chairman 
and chief executive officer, M. A. Cancelliere to b2 de- 
posed by plaintiff and to be accompanied at such deposi- 
tion by such officers and employees of Equimark as may 
be necessary to provide Mr. Cancelliere with factual 
data to be used by him in the course of such deposition 
and 

(3) granting such other and further relief as 
the Court may deem appropriate under the circumstances, 
the grounds that: 

(a) Equvimark now asserts that the present action 
is moot as against Equimark on the grounds that Equimark 
claims to have disposed of all of its interest in 


defendant Funding Systems Corporation; 


(b) Plaintiff is desirous of obtaining evidence 


to support or rebut this assertion of Equimark's prior to 


acquiescing in any dismissal of plaintiff's claims against 


Equimark; and 


(c) Equimark has failed and refused to make the 
above documents available and to produce M. A. Cancelliere 


for his deposition. 


New York, New York 
January 12, 1976 


ALEXANDER, KATZ & ROSENBERG 


By: /s/ JOHN M. BURNS, III 
John M, Burns, IIT 
A Member of the Firm 


Attorneys for Plaintiff 
200 East 42nd Street 

New York, New York 10617 
(212) 986-7730 


REAVIS & McGRATH 

Attorneys for Defendant 
Equimark Corporation 

1 Chase Manhattan Plaza 

New York, New York 10005 


WEBSTER SHEFFIELCL FLEISCHMANN 
HITCHCOCK & BROOKFIELD 

Attorneys for Defendant 
Funding Systems- Corporation 

One Rockefeller Plaza 

New York, New York 109020 
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AFFIDAVIT IN SUPPORT OF MOTION 
TO COMPEL DISCOVERY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD S, 


Plaintiff, : 74 Civ. 5628 (RLC) 


-against- 
AFFIDAVIT IN SUPPORT 
FUNDING SYSTEMS CORPORATION OF MOTION 
and EQUIMARK CORPORATION, 


Deferdants. 


STATE OF NEW YORK  ) 
SS... 
COUNTY OF NEW YORK ) 


JOHN M. BURNS, TEL: being duly sworn, deposes and says: 


I am an attorney admitted to practice before this 
Court; I am a member of Alexander, Katz & Rosenberg, the 
attorneys for plaintiff herein; and I make this affidavit in 
support of plaintiff's within motion for discovery by plaintiff 


of defendant Equimark Corporation ("Equimark"). 


2. This is an action, inter alia, in which plaintiff, 
as a shareholder of defendant Funding Systems Corporation ("FS2"), 


seeks an order prohibiting Equimark from voting certain shares of 


capital stock of FSC held by Equimark on the grounds that certain 
shares of capital stock of FSC, which shares afford Equimark abso- 
lute control over the affairs of FSC, were unlawfully acquired by 
Equimark. By letter (a copy of which is annexed hereto as Exhi- 
bit "1") dated April 23, 1975, counsel for Equimark advised this 
Court that Equimark ‘had sold all of its stock in FSC on April 22, 
1975. It developed, thereafter, that Equimark claimed that it 
had sold the stock in question to G. Gray Garland, Jr. and Floyd 
R. Ganassi. It came to plaintiff's attention that Mr. Garland 

is a member of a Pittsburgh lawfirm which appears to have done 
substantial.legal work for Equimark and for its chairman and 
chief executive officer, M. A. Cancelliere, and that other com- 
panies owned by Messrs. Garland and Ganassi have substantial 
obligations to Equimark. Under these circumstances, plaintiff 
has reasonable doubt that Equimark has, in fact, divested itself 
of absolute control of FSC, and plaintiff requested that docu- 
mentation be made available to him and that he be afforded an 
opportunity to depose Mr. Cancelliere. Moreover, there was 


already pending in this action a notice of deposition and request 


for production and inspection of documents and things, dated 


February 28, 1975 (a copy of which is annexed hereto as Exhibit 


"2") in respect of which Equimark never filed any response. 
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3. In order to determine whether or not Equimark has 
actually divested itself of control of FSC and whether or not 
the subject stock is so tainted by Equimark's previous unlawful 
acquisition of the stock as to subject the stock to restriction 
even in the hands of others, it is necessary that plaintiff be 


afforded an opportunity to engage in discovery against Equimark. 


Moreover, in respect of another litigation entitled Marshall Ey 


Gerson v. Funding Systems Corporation and Equimark Corporation 


& previously pending in this Court, Equimark arranged for the 


apparent purchase from Mr. Gerson by an unidentified third 

party of 65,020 shares of common stock of FSC. No Schedule 13D 
appears to have been filed with the Securities and Exchange 
Commission in respect of this transaction, although required by 
law. It would appear that these shares of stock also ultimately 
came into possession of Messrs. Garland and Ganassi or their 
family members, and plaintiff is entitled to discovery to 
determine what interest Equimark may retain over these shares of 
stock and whether the apparent sale to the third party was a 


mere "parkii.j" of these shares of stock. 


4. At a conference held before this Court on November 5, 
1975, these issues were presented to the Court and the Court indi- 


cated that it desired that Equimark comply with Plaintiff's dis- 


covery demands and produce Mr. Cancelliere for his deposition. 


Nevertheless, Equimark has refused to do so. 


5. Therefore, in the inter sts of affording plaintiff 
ample discovery opportunities so that he is not forced to rely 
on the conclusory and self-serving assertions of the defendant, 
it is highly desirable that the relief requested on this motion 


be, in all respects, granted. 


/s/ JOHN M.. BURNS, III 
JOHN M. BURNS, III 


Sworn to before me this 12th 
Gay of January, 1976. 


Notary Public 


EXHIBIT *1” TO NOTICE OF 
MOTION TO COMPEL DISCOVERY 


REAVIS & MCGRATH 


| CHASE MANHATTAN PLAZA 


NEw. YORK.N. ¥. 1|OOOS 


April 23, 1975 


Lon. Robert L. Carter 

United States District Court for 
the Southern District of New York 

Foley Square 

New York, "ew York 10007 


Re: Kaye v. Funding Systems Corporation 
and Fquimark Corporation 


* [74 Civ. 5628 (RLC)} 


Dear Judpe Carter: 


There is presently, sub judice, defendant 
Lquimark Corporation's ("'Equimark'') motion for summary 
judgment. Based upon the facts which we set forth 
herein, we respectfully submit that this action should 
be dismissed as to Equimark on the ground that the action 
has become moot and is no longer a case or controversy. 


The object of the action against [quimark 
is to prevent it from voting or utilizing shares 
it owned in defendant Funding Systems Corpora- 
tion ("FSC"). ‘The basis of plaintiff's claim is that 
fquimark allegedly acquired its FSC stock in violation 
of the Bank Holding Company Act. We have been in- 
formed by Fquimark's general counsel, lNonald C. Bush, 


BEST COPY AVAILABLE 


Hon. Robert L. Carter 
Apeii 23, 1975 
Page ‘lwo 


Esq., of the firm of Anderson, Moreland ‘!: Bush of 
Pittsburgh, Pennsylvania, that Fquimarl. sold all of its 
FSC stock on April 22, L975. 


jhus, the relief plaintiff requests -- that 
fquimark be enjotned from using its FSC stock '(a) to 
create a quorum at any meetings of the shareholders of 
FSC; and/or (b) to exercise any control over the affairs 
of FSC and from voting any of the Unlawfully Acquired 
Stock'' -- should not te granted (assuming arpuendo 
that the action has any merit) as all plaintiff 
requests in this action is such an injunction. 


We respectfully submit that since Fquimark 
no longer owns any FSC stock, this action, which seeks 
to litizate the lawfulness of Fquimark exercising the 


incidents of owmership of FSC stock, has become moot. 


Very respectfully yours, 


Stephen R. Steinberg 


Alexander, Katz & Rosenberg 
Attorheys for Plaintiff 


Webster, Sheffield, Fleischmann, 
Hitchcock & Brookfield 
Attorneys for Funding Systems Corp. 


EXHIBIT "2" TO AFFIDAVIT 
{IN SUPPORT OF MOTION TO 
COMPEL DISCOVERY 


See Notice of Depositions 


and of Request for Production 


and Inspection of Documents 
and Things, at pages A-233 


through A-247. 


AFFIDAVIT IN OPPOSITION TO 
RULE 37 MOTION 


UNITED STATES DISTRICL COURT 
SOUTHER DISTRICT OF NEW YORK 


RICHARD S. KAYE, 
7& Civ. S628 CREG) 
- against - 


AEE Oe da Ory oe PETG: 
REG abe or baal 


STATE OF Hiw YORK 


COUNTY OF WhW YORK 


AUDREY C. FREADMAN, being duly sworn, deposes and says: 

Bs fam an attorney with the firm of Reavis & McGrath, 
counsel for defendant Equimark Corperation ("Equimark"). This 
affidavit is submitted in opposition to plaintiff's motion which 
seeks to compel the productien of voluminous and irrelevant documents 


and to compel Mquimark to produce for a deposition M.A. Cancelliere, 


Chairman and Chief Usxeecutive Officer of Kauimark, and other officers of 


baudinerk vhev can supply Ne. Caucelliere with the faets needed to testify. 
Te i - . 


Plaintiff has made this motion because Equimark has refused to accede 

to his unreasonable demands and, as set forth below, the plaintiff has 

rejected Equimark's ofter of reasonable discovery in conformity with the 
6 


Court's informal request. 


PLAINTIFF'S EXAMINATION OF 
EQUIMARK Oi! THE KOOINLSS IScLT 


ie It is noteworthy that in this action, purportedly brought | 
pursuant to the Lank Holding Corp say Act and the federal securities 
laws, a motion for summary judement made by Equimark hes been sub 
judice since March 21, 1975, and that. in plaintiff's Memorandum 
in Opposition to said motion plaintiff coneeded that "[t]here appears 
to be no substantial issue of fact." (pg. 3) Therefore, the wide- 
ranging, and unreasonusrble discovery denandse plaintiff seeks by this 
motion are related solely to bewinrarhk's cleis that this action should 
be dismissed, not for the reasons set forth in..its summary judgment mo- 
tion, but because the action is moot and is no longer a case or contro- 


versy. 


ce Equimark claims that this Court lacks subject matter 


jurisdiction over this action. The injunctive relief the plain- 


tiff has sought hercin is beyond the ability of this Court 


to grant since Equimark is not engaging in the activity sought to be 


enjoined and it is impossible for Equimark to do so in the future. 


The sole object of the action against Equimark is to prevent it 
from voting or utilizing shares it previously owned in defendant 
Funding Systems Corporation (‘'FSC''). By letters dated April 23 and 
May 9, 1975 we advised the Court and counsel for the parties that 
these shares vere sold on April 22, 1975 and copies of the documents 
evidencing, the transaction were supplied therewith. (Copies of these 
letters are annexed herete as Exhibits A and B.) 

4 Since last ¢pril, plaintiff has cast many aspersions 
upon the integrity of both Equimark and its counsel, suggesting in 
the vaguest possible terms, devoid of facts, that Equimark's sale of FSC 
shares was a sham and that Equimark's filings with the SEC were false -. 
a violation of federal law. No support for these contentions has 
ever been suppli.d by this plaintiff, who deals solely in inference and 
innuendo. The affidavit submitted in support of the instant motion 
follows this pattern. 


Ds Nonetheless, in a spirit of compromise and at the 


Court's informal request to assist it in removing moot claims from 


its docket, we have offered the plaintiff an opportunity to 

PP 
examine Robert F. Kastelic, Equimark's Executive Vice President and the 
person most. familiar with Equimark's sale of its FSC stock. Plaintiff 


has rejected this offer and responded by demanding, that he be 


allowed to depose only HM. A. Cancellierc, even though we have advised 
plaintiff by letter dated November 10, 1975 that Mr. Cancelliere is 
not particularly knowledgeable about this trausaction. 

6. Plaintiff concedes in his notice of notion that Mr. 
Cancelliere is not the proper deponent with the facts necessary to 
respond to a good faith inquiry. Thus the notice of motion states 


that Nr. Cancelliere should 


...be accompanied at such deposition by 

such officers and employees of Equimark 

as may be necessary to provide Mr. Cancelliere 
with factual data to be used by him in the 
course of such deposition. 


It is apparent from the foregoing admission that plaintiff's insistence 
on deposing a specific corporate officer, who is concededly without full 
knowledge of the salient facts, is merely an additional attempt to 

harass Equimark long after its stock ownership in FSC has been terminated, 


Tip Mr. Cancelliere is the Chairman and Chief Executive 


Officer of Equimark and his other responsibilities prevent him 


from acceding to the mere whims of plaintiff. In this regard we respect- |! 


fully refer the Court to our accompanying Memorandum of Law which 
conclusively demenstrates that under the Federal Rules of Civil 
Procedure it is Equimark's right to designate the corporate officer to 


be deposed. 


8. Plaintiff's motion also seeks an order compelling 
Equimark to produce documents relating to various persons and entities 
Which exe clearly verelated to this action. Thus, plaintiff seeks various 
| 
jdocunents vbich gee “relevance to the acquisition, ownership and/or 
Aisposal at any and all times from June 30, 1969 through the date hereof" 
of any shares of FSC by Equimark. However, as set forth above, issues 
relating to Equimark's acquisition and ownership of FSC shares are 
now subject to a pending summary judgment motion as to which plaintiff 
has conceded no facts are in dispute. Therefore, the request for 
documents as to these issues is manifestly improper. In respect to 
Equimarl:'s disposal of FSC shares, the only transaction in issue is 
the sale of its FSC shares on April 22, 1975 and it is clea~ that 
only documents relating to that specific transaction are relevant. 
Plaintiff has failed to disclose any nexus between the issue presented 
on mootness, and his demand for documents pertaining to possible dis- 
positions of FSC shares by Equimark from June 30, 1969 to date, other 
than documents pertaining to the April 22, 1975 sale. Therefore 


| these additional docunents are also irrelevant. Plaintiff's demand 


| cor documents relating to negotiations. investisarsons and uncom- 


pleted efforts by 'yuimark to acquire or dispose of FSC shares, 


except as they may relate to the April 22, 1975 transaction, is 


similarly without foundation. Moreover, the demand for documents per- 


taining to acquisitions and disposals of FSC shares since June 30, 1969 
by MH. 4. Cancelliere, Henry Tunney, Marshall E. Gerson, Laurence M. 
i Teicher, William fi. Klein, Paul Fleckenstein, Melco, Cancey & Company, 
Robert R. Hudson and/or the Lombard-Wall Employees' Profit Sharing 
Plan has no dewenstrable relationship to the sole transaction here in 
issue; plaintiff's confirmation of the sale of all of Equimark's shares 
of FSC in April 1975. 


PLAINTIFF'S PURPORTED PRIOR DISCOVERY REQUEST 


' 9. In an effort to give the affidavit in support of this 


motion an aura of credibility and surface plausibility, the 

affidavit sets forth numerous statements which do not appear to comport 

with the record herein. 
10. Plaintiff claims that Equimark has "never filed any 


response'' to his request for the production and inspection of documents 


dated February 28, 1975. (Burns Aff. 42). However, he does not state 


that the time for compliance therewith was extended by a series of 


stipulations to and including September 22, 1975. (A copy of the latest 


stipulation is annexed hereto as Exhibit C). Moreover, plaintiff 
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fails to state that on September 17, 1975, counsel for the parties 


and plaintiff met in conference with Magistrate Gerald-L. Goettel, 
to whom this Court has referred all ‘matters relating to pre-trial 
discovery. At that time, Magistrate Goettel stayed discovery pend- 
ing further order of this Court - and such order has not been forth- 
coming. 

ee Additionally, plaintiff alleges that he has 
“reasonable doubt" that Equimark has divested itself of absolute 


control of FSC and has requested that documentation be made available 


to him (Burns Aff. 4: However, the legal issue in this action 

is whether Equimark owms shares of FSC as to which any rights flowing 
therefrom should be enjoined. ‘Therefore, the alleged need for an 
inquiry as to "absolute control" is simply not relevant. Moreover, 
plaintiff has never requested any documentation of anything from 
Equimark or this firm since Equimark sold its FSC shares on April 22, 
1975 and he offers no evidentiary support for this claimed request. 


As indicated above, since the only issue in this moct litigation is 


who can lawfully vote the FSC shares formerly owned by Equimark, plain- 
tiff should examine the books and records of FSC's transfer agent. 
Equimark, of course, is not privy to these records since it is not a 


FSC shareholder. 


12. Plaintiff also refers to the alleged possibility that 
the stock of FSC formerly held by Equimark might be "so tainted" as 
to warrant restrictions "even in the hands of others". (Burns Aff. 43) 
This contention is absurd om its face, In this ection plaintive seeks 
ro compel Fauimar:. co divest itecl£ of .all 1.4 shares, Now he suggests 
that its former shares should be rendered valueless in the hands of 
subsequent purchasers. It is sufficient to state that plaintiff offers 
no legal support for such a proposed determination by this Court and 
the suggestion is utterly without merit. 

13. Finally, plaintiff suggests by innuendo that in respect 
to the disposition of FSC shares formerly held by one Marshall E. Gerson, 
Equimark had some heretofore unknown obligation to file a Schedule 13D 


with the Securities end Exchange Commission. (Burns Aff. 73)... llowever, 


those. shares were not sold to Equimark but to W. B. Griffin. (A copy 


of Mr. Griffin's. Schedule 13D and cover letter, supplied by counsel 
to FSC, is annexed hereto as Exhibit D). foreover, there is no claim 
thet these shares were held by Equimark at the time this action was 
filed. Therefore, any reference to said shares in connection with 


this motion is irvelevant. 


CONCI.US LON 

14. We anticipate that plaintiff will argue that he is merely 
a small sharcholder, doing battle with two corporate titans, and that all 
he wants is his day in court. However, the history of this litigation 
suggests the contrary, i.e. that first a pro se plaintiff "assisted" by 
counsel and now an officially represented plaintiff is engaged in a mis- 
guided guerrilla war to harass Equimark and to extract a settlement by 
forcing Fquimark to bear the expense of litigating a moot claim. 
Plaintiff is also obviously aware that Equimark, a public corporation, 


must report even trivial and meritless claims such as the plaintiff's. 


15. In the ‘first incident of harassment plaintiff commenced 
this injunction action on December 23, 1974, i.e., on the eve of Christ- 
mas. ‘The defendants were forced to have this Court's order restraining th: 
sharcholders meeting of FSC vacated by the Second Circuit on December 

| ees 1974. Equimark was also forced at tht time to oppose (successfully) 
plaintiff's application for a preliminary injunction preventing it from 
voting the FSC shares it then held. Perhaps because of plaintiff's singu- 
lar Jack of success and the meritless nature of plaintiff's claims, at no 


time has any other FSC shareholder sought to join plaintiff in this action, 


acsiay was next forced to engage in a series of disputes as to whether 


discovery should continue during the pendency of its motion for summary 
judgment. Now, in an “eleventh hour" effort to prevent a meritless 
lawsuit from being dismissed, the plaintiff sugpests that Equimark's 
sale of FSC stock was a sham and has made the instant unreasonable 

and burdensome discovery demands. 

16. We respectfully submit that, given the nature of 
plaintiff's demands and the history of this action as set forth above, 
Equimark should be atvrarded the costs incurred in opposing this motion, 
including its attorneys' fees, 

WHEREFORE, for all of the foregoing reasons, plaintiff's 
discovery on the mootness issue should be limited to an examination 
of Robert F. Kastelic at Equimark's corporate headquarters, and 
the production of documents should be limited to those relating to 
Equimark's sale of its FSC shares on April 22, 1975. In addition, 
Equimark should be awarded its costs in opposing the motion, including 


its attorneys' fees. 


é ‘ 4 
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ANDRE? GC. FREEDMA! 
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Sworn to before me this 
zend day of January, 1976, 


Phas | 
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EXHIBIT "A" TO AFFIDAVIT IN 
OPPOSITION TO RULE 37 MOTION 


See Exhibit “1" to Affidavit 


in Support of Motion to Compel 


Discovery, at pages A-330 


through A-331. 


EXHIBIT "B" TO AFFIDAVIT IN OPPOSITION 
TO RULE 37 MOTION 


REAVIS & MCGRATH 


TELEPHONE 269-7600 


AREA COOE 212 
| CHASE MANHATTAN PLAZA 


CABLE ADORESS 
New Yorn,N_-Y. 10005 


REAVCABLE. NEW YORK 


TWRK 710 $81-3676 


May 9, 1975 


HAND DELIVERY 


Hon. Robert L. Carter 

United States District Court for 
the Southern District of New York 

Foley Square 

New York, New York 10007 


Re: Kaye v. Funding Systems Corporation 
and Equimark Corporation 


[74 Civ, 5628 (RLC)]} 


Dear Judge Carter: 


In reference to my letter of April 23, 1975, 
and in a further effort to assist the Court, we are 
enclosing documentation in respect to Equimark Corpor- 
ation's ("Equimark") divestiture of its 54% interest 
in Funding Systems Corporation ("FSC"). Submitted 
herewith are copies of the following: 


1. The agreement of sale of Equimark's shares 
in FSC; 


2. The cross-receipt which was executed at 
the closing; and 


3. Relevant portions of Equimark's Post 
Effective Amendment No. 6 to Form S-8 filed with 
the Securities and Exchange Commission on 
April 30, 1975. 


Referring to plaintiff's counsel's letter of 
April 24, there can be no doubt that "Equimark divested 


itself of all interest in any stock of Funding Systems 
Corporation", 


May 9, 1975 
Hon, Robert L. Carter 
Page Two 


We again respectfully eubett that since 
Equimark no Longer owns any FSC etock, this action, 
which seeks to litigate the lavfulness of Equimark 
exercising the incidents of ownership of FSC stock, 
has become moot and should be dismissed as ageinst 
Equimark, 


Very respectfully yours, 


Stephen R, Steinberg 


Enc losuree 
2 
cc; Alexander, Kate & Rosenberg vA 
Attorneys for Plaintiff 


Webster, Sheffteld, Fle{schmann, 


Hitchcock & Brookfleld 
Attorneys for Funding Systeas Corp. 


bee: Donald C. Bush, Esq. 


EXHIBIT "“C" TO AFFIDAVIT IN 
OPPOSITION TO RULE 37 MOTION 


See Stipulation dated July 8, 1975, 


at pages A-320 through A-321. 


EXHIBIT "D" TO AFFIDAVIT IN OPPOSITION 
TO RULE 37 MOTION 
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GRIFFIN ¢ FLYNN © ASSOCIATES ARCHITECTS 


BOX 1696 GOLOSBORO, N.C. 27530 © PH NE 919-734-3583 
ee aie 


25 February 1975 


Funding Systems Corporation 
One Oliver Plaza 

Suite 3720 

Pittsburgh; Pa. 15222 


Gentlemen: 


Enclosea is Schedule 13D sent in compliance with Securities 
and Exchange Coninission Regulations. 


Sincerely, , 


WBG: 1sk 


° ous he Y 4 
fhe ry ONO oem 
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SCHEDULE 13D 
Item 1. Security and Issuer. 


Common Stock - Funding System Corp. (Par value $00.1 per share) 
Funding System Corp. 

One Oliver Plaza 

Pittsburgh, Pa. 15222 


Item 2. Identity and Background. 


(a) William B. Griffin 
401 North James Street 
Goldsboro, North Carolina 27530 


(b) 506 Park Avenue 
Goldsboro, North Carolina 27530 


¢ e (c) Architect 
Griffin Flynn Architects Ltd. 
401 North James Street 
Goldsboro, North Carolina 27530 


(d) Same as (c) above 
(2) None 
Item 3. Source and Amount of Funds or Other Consideration 


Wachovia Bank & Trust Company - $25,000.00 Personal Loan 
No other consideration. No other parties involved. 


Item 4. Purpose of Transaction. 


@ Investment. 


Item 5. Interest in Securities of the Insurer. ‘ 
No shares owned at time of this purchase. 
- time of this purchase. 
during past 60 days. 


No rights to acquire at 
No transaction in this security by this party 


Item 6. Contracts, Arrangements, 


or Understandings with respect to Securities 
of the Insurer. é 


None 


Item 7. Persons Retained, Employed or to be Compensated. 


None 


Item 8. Material to Filed as Exhibits. 


None a A-34t 
SIGNATURE 


GRIF FIN-FLYNN 
Architects Ltd. 


P.O. BOX 1696 
GOLDSBORO 
NORTH CARO- 
LINA 27530 
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REPLY AFFIDAVIT IN SUPPORT OF 
MOTION TO COMPEL DISCOVERY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
RICHARD S. KAYE, 


Plaintiff, : 74 Civ. 5628 (RLC) 
-against- 
REPLY AFFIDAVIT 
FUNDING SYSTEMS CORPORATION 
and EQUIMARK CORPORATION, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


JOHN M. BURNS, III, being duly sworn, deposes and says: 


1. I aman attorney admitted to practice before this 


Court; I am a member of Alexander, Katz & Rosenberg, the attorneys 


for plaintiff herein; and I make this reply affidavit in support 


of plaintiff's within motion for discovery against defendant 


Equimark Corporation ("Equimark"). 


2. Contary to the assertions of Equimark's counsel in 
his affidavit in opposition to Rule 37 motion (the "Freedman Affi- 
davit"), the complaint, which Mr. Freedman would appear not to 


have read in connection with this motion, seeks an injunction 


against Equimark "exercise/ing/ any control over the affairs of" 
defendant Funding Systems Corporation ("FSC") (see PB "(b)" to the 
prayer for relief contained in the complaint, a copy of which is 
annexed hereto as Exhibit "1"). Corzrary to the assertions of 
Paragraph "12" of the Freedman Affidavit, plaintiff does not seek 
in this action "to compel Equimark to divest itself of all FSC 
shares." No such request is made in the complaint. Thus, the 
question before this Court is not whether Equimark should or has 
divested itself of its stock in FSC; the question is whether by 
reason of the illegal acquisition of stock as alleged in the com- 
plaint, Equimark has unlawfully obtained, used and exercised its 
absolute control over the affairs of FSC and whether it should be 


enjoined from further exercising such control. 


Equimark entered into certain loan agreements with 
FSC after acquiring its majority stock in FSC. Since plaintiff 
has not been afforded discovery against Equimark, I cannot state 
whether these loan agreements now afford Equimark -ny control over 
the affairs of FSC. Moreover, I have been advised by various per- 
sons with whom I have discussed the affairs of Equimark and FSC 


that there have been numerous transactions in the stock of FSC 


arranged or participated in whole or part by M. A. Cancelliere, 


including transactions by Mr. Cancelliere himself, Henry Tunney, 
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Marshall E, Gerson, Laurence M, Teicher, William FE. Klein, Paul 
Fleckenstein, Cancy & Company, Robert R. Hudson and Lombard-Wall 
Employees' Profit Sharing Plan, and, possibly, Melco. It is my 
understanding that Lombard-Wall is a subsidiary of Equimark and 
that Cancy & Company is an orgarization established by Mr. Can- 
celliere. It is my understanding that Messrs. Tunney and Fleck- 
enstein were officers of Equimark or its bank subsidiaries and 
that Mr. Gerson was an officer of FSC during part of the time 
that Equimark owned a majority of the stock of FSC. Until plain- 
tiff has discovery of Mr. Cancelliere, obvisously I will not have 
the details of the transactions which various individuals have 
told me that Mr. Cancelliere arranged or participated in. Until 
plaintiff has discovery of Mr. Cancelliere, I will not be able to 
determine whether these transactions affordedm and continue to 


afford, control over the affairs of FSC to Equimark. 


4. I have been told, as previously indicated, of trans- 
actions between Mr. Cancelliere and the new owners of the stock 


of FSC which suggest that Mr. Cancelliere, the chief executive 


officer of Equimark, has substantial influence over these new 


owners. These relations may ell afford Equimark control over 
the affairs of FSC, but, until plaintiff has discovery of Mr. 


Cancelliere, I cannot verify this information. 


5. In respect of Mr. Freedman's other, somewhat stri- 
dent assertions, suffice it to say that (a) plaintiff believes 
that this Court can, for good reason, designate which of a cor- 
poration's officers should be deposed; otherwise, a party could 
be forced constantly to depose officers chosen by a corporation 
because of their lack of knowledge; (b) the idea that Mr. Cancel- 
liere appear for deposition with persons capable of helping 
advise him as to the facts was this Court's idea, raised at the 
rec conference; and (c) regardless of the reason, Equimark 
never responded to plaintiff's request for documents or to 


plaintiff's notice of deposition. 


6. Therefore, in the interest of affording a plaintiff, 


who has been harassed by constant and repeated efforts to delay 


proceedings, full discovery as to matters exclusively in the pos- 
session and control of a highly resourceful defendant, it is 
highly desirable that the relief requested on this motion be 
granted in its entirety. 

/s/ JOHN M. BURNS, III 


JOHN M. BURNS, III 


Sworn to before me this 
22nd day of January, 1976. 


Notary Public 


BXHIBIT "1" TO REPLY APFIDAVIT 
mk IN SUPPORT OF MOTION TO COMPEL 
DISCOVERY 


ip See Amended Complaint, at 


pages A-215 through A-232. 
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ENDORSEMENT ORDER OF JUDGE CARTER 
DATED JANUARY 29, 1976 


RICHAPD ©. FAYE v. FUNDING SYSTEMS CORPORATION and 
EQUIMARK COLPORATION 


Sin ii i sp a tin een are 


74 Civ. 5628 


ENDORSEMENT 


The motion is denied. Plaintiff has denon- 
strated no reasons for his refusal to depose Equimark 
Corporation through its exccutive vice president, 
Robert F. Kastelic, who, the defendant represents is 
the inmost knowledgeable officer of the corporation in 
respect of the sale of the Funding Sysbems Corpora- 
yew CPSC) shires: PLlALVELTE wiih be afforded the 
opportunity to depose Mr. Kastelic but that deposition 
moet tbe tahen within thirty (30) days from Une date 
this motion appears in the NEW YORK TA JOURNAL; and 
within that poriod, plaiwtif{ is ordered (1) to conelude 
ciscovery Jim respecl of the jesvue before the court, 
whiel: is the validity of the FSC sale of stock and (2) 
to file whatever motion, memoranda, or other pleadings 
that if deems appropriate by March 15,°1976. ‘The 
defendants are to answer by Mareh 26, 1976, with the 
pPlaritre’ senlyineg, Chat oc4¢, 2 demrred; oy Mare Th; 
1976. The mattor will then be before the court for 
final divposition. 


SO ORDERED. 


Dated: ins “Mork, Naw York 
danvuary 29, 1976 
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NOTICE OF DEPOSITION OF 
ROBERT J. KASTELIC 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD S, 


Plaintiff, 


-against- : 74 Civ. 5628 (RLC) 


FUNDING SYSTEMS CORPORATION 


and EQUIMARK CORPORATION, NOTICE OF DEPOSITION 
EVO LIION 


Defendants. 


PLEASE TAKE NOTICE that pursuant to the order of Judge 


Carter dated January 29, 1976 the deposition of defendant Equi- 


mark Corporation by Robert J, Kastelic shall be taken at the 


offices of the undersigned commencing at 10:00 a.m. on March l, 


1976 before a notary public who is not a party to this action 


and is not otherwise disqualified. The deposition shall con- 


tinue from day to day until completed. 


Dated: New York, New York 
February 19, 1976 


Yours, etc. 


ALEXANDER, KATZ & ROSENBERG 


By: /S/ JOHN M. BURNS, III 


John M. Burns, III 
Attorneys for Plaintiff 
200 East 42nd Street 
New York, New York 10017 
(212) 986-7730 


REAVIS & McGRATH 
Attorneys for Defendant 
Equimark Corporation 
One Chase Manhattan Plaza 
New York, New York 10005 


WEBSTER SHEFFIELD FLEISCHMANN 


HITCHCOCK & BROOKFIELD 
Attorneys for Defendant 
Funding Systems Corporation 
One Rockefeller Plaza 
New York, New York 10020 


NOTICE OF MOTION TO DISMISS 
an 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD S. KAYE, : 74 Civ. 5626 (8.1L...) 


Platntift, 


-against- : NOTICE OF MOTION TO 
DISMISS COMPLAINT 
FUNDING SYSTEMS CORPORATION 
and EQUIMARK CORPORATION, 


Defendants. 


PLEASE TAKE NOTICE that upon the Amended Complaint, 

the Order of this Court dated January 29, 1976, the annexed affidavit of 
ANDREW C. FREEDMAN, sworn to on April 2, 1976, and upon all of the plead 
— and proceedings heretofore had herein, the undersigned 
will move this Court before the Honorable Robert L. Carter, United State 
District Judge, at the United States District Court for the Southern 
District of New York, Room 312, Foley Square, New York, New York on 
the 16th day of April, 1976 at 10:00 o'clock in the forenoon of that 
day or as soon thereafter as counsel can be heard: 

‘ 1. For an Order pursuant to Rule 12(h)(3) of the 
Federal Rules of Civil Procedure dismissing this action with 
prejudice against Equimark Corporation on the ground that the 
Court does not have jurisdiction over the subject matter of 


this action; and 
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2. For such other and further relief as to this 


Court may seem just and proper. 


New York, New York 
April 2,1976 


TO: 


ALEXANDER, KATZ € ROSENBERG 

Attorneys for Plaintiff 

200 East 42nd Street 

New York, New York 10017 

WEBSTER & SHEFFIELD 

Attorneys for Defendant 
Funding Systems Corporation 

One Rockefeller Plaza 

New York, New York 10020 


REAVIS & McGRATII 
Attorneys for Defendant 
Equimark Corporation 


By lsf 


STEPHEN R. STEINBERG 
A Member of the Firm 
1 Chase Manhattan Plaza 
New York, New York 109005 


AFFIDAVIT IN SUPPORT OF 
MOTION TO DISMISS 


JALTED SLATES PISTRICT COURT 
SOUTHER. DISTRICT OF MEW YORK 
RICHARD S. KAYE, : 7& Civ. 5628 (R.L.6.) 
Plaintiff, . 
-against- : AFFIDAVIT IN SUPPORT OF 
MOTION TO DISMISS —e 
FUNDING SYSTEMS CORPORATION 
and EFQUIMARK CORPORATION 


Defendants. 


SLATE OF NEW YORK 
SSia8 


COUNTY OF NEW YORK ) 


ANDREW C. FREEDMAI, being duly sworn, denoses and savs: 

1. I am an attorney with the firm of Yeavis *- “teGrath,, 
counsel for defendant Equimark Corporation ("Equimark"), This 
affidavit is submitted in support of Equimark's motion, pursuant 
to Rule 12(h)(3) of the Federal Rules of Civil Procedure, to dismiss 
tne amended complaint on the ground that this Court lacks subject 
matter jurisdiction over the claims allesed against Rauimark therein.* 
This action has become moot since nquimark is no longer able to perform 


the acts plaintiff seeks to enjoin, in this litigation. 


« A copy of the ; ended complaint is attached hercto as Exhibit F. 


BACKGROUND OF ACTION 
2. This ‘action, purportedly brought pursuant to the 
Bank Holding Company Act’ and the Federal Securities Laws, seeks to 
enjoin Equimark from voting its shares of Funding Systems Corporation 
("FSC"). At the time the action was commenced Equimark was the majority 
shareholder of FSC. Plaintiff, allegedly a shareholder of FSC, claims 
that Equimark unlawfully acquired its FSC stock, and his amended com- 


plaint seeks an injunction prohibiting Equimark from using: 


... its purported ownership of the 
Unlawfully Acquired Stock: 


(a) to create a quorum at any meetings of 
the shareholders of FSC; and/or 


(b) to exercise any control over the affairs 
of FSC; and 


(c) to vote any of the Unlawfully acquired 
Stock. 


3. This action was commenced on December 23, 1974. The 
defendants were forced to have this Court's order restraining the share- 
holders meeting of FSC vacated by the Court of Appeals for the Second Ci1 
cuit on December 26, 1974. Equimark was also forced at that time to opp: j 
(successfully): plaintiff's application for a preliminary injunction 


preventing it from voting the FSC shares’ it then held. 


4. Equimark announced that on April 22, 1975 it 
sold all of its FSC shares. By letters dated April 23, 1975 (attached 
hereto as Exhibit A) and May 9, 1975 (attached hereto as Exhibit 
B) we advised the Court and counsel for the parties that Equimark's 
shares of FSC had. been sold. In addition, copies of documents evidencing 
the transaction were supplied to the Court and counsel. Equimark 
has thereafter repeatedly claimed that this action is moot and accord- 
ingly that this Court lacks subject matter jurisdiction over this 
action. Thus, plaintiff has been aware of Eauimark's claim of mootness 


for nearly one year. We submit that the injunctive relief the plaintift 


seeks here is beyond the ability of this Court to grant since Equimark 


is not engaging in the activity sought to be enjoined and Equimark 
can never vote its former shares in the future. 

’ | 5. In response to Equimark's claims that this action is 
moot, plaintiff made vague, conclusory allegations implying that 
Equimark and its counsel had misled the Court and various federal 
regulatory agencies because Equimark's sale of its FSC shares was 
a sham. [See affidavit of Andrew C. Freedman, sworn to January 22, 
1976, (hereinafter referred to as the "Freedman Affidavit") attached 
hereto as Exhibit C]. 

6. Plaintiff never offered any support for these 


baseless allegations. Nonetheless, in a-spirit of compromise and 


at the Court's informal request to assist it in removing moot claims 
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from its docket, we offered the plaintiff an opportunity to examine 
Robert F. Kastelic, Equimark's Executive Vice President and the 
person most familiar with Equimark's sale of its FSC stock. 
Plaintiff rejected this offer and responded by demanding that he be 
allowed to depose M. A. Cancelliere, Equimark's Chairman and 
Chief Executive Officer, even though we advised plaintiff uy letter 
dated November 10, 1975 that Mr. Cancelliere was not particularly 
knowledgeable about this transaction. 
s 

THE PRIOR ORDER OF THIS COURT 


CONCERNING PLAINTIFF'S 
RIGHT TO DISCOVERY OF 


EQUIMARK. 


7. Thereafter, plaintiff moved pursuant to Rule 37 of 


the Federal Rules of Civil Procedure to compel extensive discovery 


of Equimark through the production of voluminous and irrelevant 
documents from June 30, 1969 to date and to compel the deposition of 
M. A. Cancelliere. (See ¥ 8 of the Freedman Affidavit). In 
denying the motion, the Court directed the following: 
Plaintiff will be afforded the opportunity 
to depose Mr. [Robert F.] Kastelic but that 
deposition must be taken within thirty (30) 


days from the date this motion appears in 
the NEW YORK LAW JOURNAL; and within that 


v 
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period, plaintiff is ordered (1) to conclude 
discovery in respect of the issue before the 
court, which is the validity of the FSC sale 
of stuck and (2) to file whatever motion, 
memoranda, or other pleadings that it deems 
appropriate by March 15, 1976. The defendants 
are to answer by March 26, 1976, with the 
plaintiff replying, that is, if desired, by 
March 31, 1976. The matter will then be 
before the court for final disposition. 
(Emphasis supplied) 


Notice of this Order appeared in the New York Law Journal on 
February 3, 1976. « 

8. Plaintiff waited 16 days from publication of the notice 
of Order, and on February 19, 1976 noticed Mr. Kastelic's deposition 
to be taken 11 days later on March 1, 1976 at the office of plaintifi's 
counsel. Thereafter, although plaintiff was required by this Court's 
Order to file whatever "motion, memoranda or other pleadings that it 
deems appropriate by March 15, 1976.", he failed to comply with the 


Court's order and merely requested additional time. This request was 


made with full knowledge that the Court, in its Order, had directed 


that discovery be concluded and this matter be disposed of by 
Mareh 31, 1976.° 

9. At the belated examination of Mr. Kastelic plaineLee 
failed to elicit any evidence to support an attack on the validity 


of Equimark's sale of all of its FSC shares, the sole issue before 


* A copy of this Order is attached hereto as Exhibit G. 
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this Court, and consequ¢ehtly did not lay bare his proof of these 
allegations.* By failing to comply with the Januarv 29th Order 
of this Court plaintiff has conceded that his baseless attack 


on the bona fides of the sale cannot be supported. 


10. It is noteworthy that plaintiff has known for 


nearly a year that Equimark claimed that it sold its FSC stock and 


that the action was moot. During April and May of 1975 plaintiff 

was supplied with copies of letters to the Court and documents 

evidencing this sale.** Moreover, the Court's Order of January 29, 

1976 was directed at giving plaintiff a final opportunity to 

prove his claim that the sale was a sham. Thus, plaintiff has 

been given ample time to complete discovery concerning 

the sole issue now before the Court, ji.e., "the validity of the FSC 

sale of stock.'"' Besides waiting almost a year to seek discovery on 

this issue, plaintiff further delayed a dismissal of this action bv 

the simple expedient of non-action and filibuster. In particular, he: 
a) Had 39 days under the January 29th Order 


to take Mr. Kastelic's deposition, but waited 
until the 27th day to examine Mr. Kastelic; and 


* Copies of the remaining documents evidencing Equimark's 
sale of its FSC shares were supplied at this deposition and 
are attached hereto as Exhibit D. 


** On April 24, 1975 plaintiff advised this Court and counsel that he 
merely had to "make a determination that Equimark divested itself of 
all interest in any stock of Funding Systems Corporation." (A copv 
of this letter is attached hereto as Exhibit £). 
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b) Had an additional 15 days to file any motion, 
memoranda or other pleading but chose instead 

to ask, orf the last possible day, for more time. 
Plaintiff thus defaulted on his obligation as 
directed by the Court, to conclude discovery 
expeditiously. No plausible explanation of 
plaintiff's failure has ever been supplied, and 
plaintiff has ignored the Court's directive that 
time is of the essence. 

11. It is apparent that plaintiff has not discovered any 
evidence to support his often repeated but wholly unsupported claim 
that Equimark's sale of its FSC shares was a sham. Instead, he 
continues to delay his day of reckoning by arguing that he needs 
further discovery concerning "control" of FSC, an issue which this 
Court has already decided is no longer present in denying plaintiff's 
Rule 37 motion. (Para. 7, supra). While plaintiff may never be 
convinced that Equimark sold its FSC stock almost one year ago, 
plaintiff cannot controvert Equimark's assertion although he has 
been given ample opportunity to do so. Any additional motions or 
discovery on this issue would be costly to Equimark, time-consuming, 
and would merely delay the Court's ultimate determination without 
affecting the outcome. 

12. As the Court clearly indicated in the Order of 
January 29, 1976, time is of the essence in disposing of this 


action. Each additional day this suit continues works to the 


prejudice of Equimark; Equimark is a public corporation, subject 
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to regulation by various federal and state agencies, and must 


report even moot and frivolous actions. 


e 


13. We respectfully submit (1) that the documents annexed 
demonstrating Equimark's sale of the stock, (2) plaintiff's inability 
to provide a single fact to support his claim that the sale of FSC 
stock by Equimark was a "sham'', and (3) plaintiff's wilful failure 
to comply with this Court's January 29, 1976 Order to conclude discovery 
on the remaining issue require that the Court dismiss this action 
against Equimark for wack of subject matter jurisdiction. 

WHEREFORE, for all of the foregoing reasons, Equimark 
requests that the amended complaint be dismissed against it with 


prejudice. 


Andrew C. Freedman 


Sworn to before me this 
2nd day of April, 1976. 


tary Public 


Jerey VOMAIESI 
wbhe, To. ef Mew York 
-w York Notary ya sone an 
‘Wicd iw Kings Cvunty 
ee eal tar 30, 197.8 


! 


‘My ‘ : 
: r ine ts 
4 59, 197,,, Commission Expir 


EXHIBIT "A" TO AFFIDAVIT IN 
SUPPORT OF MOTION TO DISMISS 


See Exhibit "1" to Affidavit 


in Support of Motion to Compel 
Discovery, at pages A-330 


through A-331. 


EXHIBIT "B" TO AFFIDAVIT IN 
SUPPORT OF MOTION TO DISMISS 


The first two pages of this 
Exhibit appear as Exhibit "B" 


to Affidavit in Opposition to 


Rule 37 Motion, at pages 


A-344 through A-345. 


EXHIBIT "B" TO AFFIDAVIT IN 
SUPPORT OF MOTION TO DISMISS 


April 1k, 1975 


Ge Gray Garland, Jr. 
and Floyd R. Ganassi 
Pittsburah 
Pennsylvania 


Res Sale of Stock of Funding Systems Corporation 


Dear Gray and Floyd: o" 


With respect to the ahove referenced 
@ subject, FEquimark Corporation hereby offers to sale to you 
its Five Hunered Mighty Thousand, Five Hundred Seventy~Pive 
(580,575) shares of the Common Stock of Funding Systems 
Corporation. 


Please indicate your acceptance of the 
above offer by signing and returning to me the enclosed 
carbon copy of this letter. 


Our Agreement will be effective as of the 
date of your acceptance hereof, subject to ratification hy 
the Board of Directors of Equimark Corporation. The closing 
of this transaction will be held as soon as practicable 
after said ratification, such documents in such form as 
counsel advises to be executed and delivered thoreat. 


1 © ¥ 
@ Very truly yours, 
FQUIMARY. CORPORATION wee. 
SEER Oe ES eda x 


Nobert F. Kastelic 


Uxecutive Vice President 


fael 


ficcepted this lst day of- TEPELts 19755 


te ee Te aa 
ps t gs : oe oad (5.65.9 
Doe PLEA, Jr. =) 
£ OPT 2 yy 
‘ ee 4 re J } if 3t. 
t ; V4 
ee | orem er ) 


<~R, Ganassi 
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CROSS=RECEIPT 


Floyd R. Ganassi and G. Gray Garland, Jr., 


hereby acknowledge receipt from Equimark Corporation 


of Stock Certificates No. NYU 466 and NYU 501 
representing 580,575 shares of the Common Stock 
of Funding Systems Corporation duly endorsed for 


transfer by the owner thereof. 


Equimark Corporation hereby acknowledges 
receipt of Three Hundred Nineteen Thousand, Three 
HNundred Sixteen and 25/100 Dollars ($319,316.25) 
which amount represents the purchase price for aid 


Shares of Funding Systems Corporation. 


Date: — 0/- 99 - 2E 


EQUIMARK CORPORATION 


; Piles, Res 


As fled with the Sccurities and Exchange Commission on April 30, 1975 
; : Repistration No. 2-42399 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20519 


Post Effective Amendment No. 
tO 
Form S-8 
REGISTRATION STATEMENT 
Under 


The Securities Act of 1933 


INCENILIVE STOCK OPTION PLAN 
EXECUTIVE STOCK OPTION PLAN 


Of 


Equimark Corporation 


445 Smithficld Street 
Picasburgh. Pennsvivania [$222 


(Full athe of she Plans sod the nome and wl tress of che proc Cxecuene ao 


Of the sponsoring ciopiiyer and wsscee et securities be my attereds 


_ An3T2Z_ 


WILLTAM LE. BIERER, President DONALD ©. BUSH, Feq 


Lquimark Corporation Anderson, Morehind & Bust 


107 Henry Wo Oliver Kuthdiag 


Pittsburgh. Pennsyby ania 15222 


665 Smathtield Scecer 
Portsburgh, Pennsylvania 18222 


ee ite ane! 


On April 22. 1975. the Corporation Closed the sale ofits S48 interest SSO909 shares) in banding 
Systems Corporation (FSET, winch throu its wholly -owaredl subbstdiary. Ponce Susteras Lecasuage 


Corporation, operates « fenerad equipment leastuge business. Phe puichasces were CG. Gray Garhaid, Je. 
~ t : 
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and Plovd Ro Ganassiof Pittsburuh, Pennsylvania. who are Gre President and Vice President, cespectively, 


of FSC. The purchase proce for these shares was based otea pree ob 5 per share and wos pard in cash 


The Corporation's loss on the sale was approximately SES miullion 


SUPPLEMENTARY INFORMATION ‘TO NOTES TO 1974 AND 1973 
PCAN CIM, STATENS FOR, FOUINEAKE: CORPORATION 


vent (unaudited) subsequent to the date of the Opinion of Independent: Vecountants: 
On Aged 22 cE, the Clorporatian ¢ Tionackethio sale tlds > Xt doers! O58 369) chamesyiny, ealtive 


Systetns Corporation (PSC") which throug ity whatly-owne dosulasiciary | Pursedinise Si 


S H Gay tats bea 
Corporation, operates a seine rab equipment Yeasiad business, Phe ourchasers were Ge Gras Garhuaeh pe 
and Floyd BR. Gaanessiof Pittsburgh, Pennsylvania, she are the Presidents Vice President, respectively, 
of FSC. ‘Phe purchase price for these shinres was based onaeprice af $.59 per share aud was Dard in cash 
‘| he GCotpatatienss boos cota the Sante! aS APPIN ey Sy atte AC paler 


34 
the Corporation's shure of PSC)s toll aperuting heome and pet loss werecporoximately S$423,000 aid 
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Le Se pans ar 


ay three ve mea naled Deceniber 


BEST COPY AVAILABLE 


5 ee em Ie Hs oe ee cernapernngr eer nigra 
-—~  cmncenathinad deeditaditietitiedeeaatet tne acta Aad Uk ad eee ere pe 
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EXHIBIT "C" TO AFFIDAVIT IN 
SUPPORT OF MOTION TO DISMISS 


See Affidavit in Opposition 


to Rule 37 Motion, at pages 


A-333 through A-342. 


EXHIBIT "D" TO AFFIDAVIT IN 
SUPPORT OF MOTION TO DISMISS 


SAL OF FESEING SYSTHHS CCI GRATICH 
‘LUSING AGENDT. 
eae 197 


the fellewing were the matters coneluded et the 
closing of the sale by Fquimark Corporation of 580,575 shares 
of the Conmen Steck of Funding Systems Corporation te 
MGsers. Gs Grey Garland, dr. and Tlogd RR. Ganassi. 


Present at the closing were: 


Garland 

Ganassi 

Reec=MeCann, Carland, kidall & Burke 
kastieolie - hytimark Corporation 
Pagang = BqQuinmark Corperation 


1. Execution and delivery of an Agreenent 
between Funding Systens Corporation ("FSC") and 
Equimark Corperation ("Corporation"). 


2. ‘The following matters constitute simultan- 
Lrdinsacticns: 


(a) belivery by aGimark to Mesers. 
Girland and Garassi of two Cnrtificates, 
Nos. NYU 466 ana hYL 50], representing 
580,575 shares of the Canmen Stock of 


PoC). VOU Sek. Peter atiteachad. 


pte ng ate ’ mm earee BYRUAE |e Sey wey 
Pre, Case hss ne ! Si 


of the puréhase prvee for the shares. 


EPXecul ron and delivery hy Messrs. 
Garland and Caragssi to Fquimark Corporation 
of an “Tnvestnent detter." 


Executiecn and delivery of Cress-receipt 
by Mesons. |Garland and Gawassi. and the 
Corporation, evidencing the transactions 


Mie 


4 . y Tae ean ae ee aad Crm Wat ae D Khadne =A pay Hheo% 


se PE A cay SOTA ta ELE SRL ONL RET | PS ae TK RED PT, OS TT. PK eee B7 578 


PLOYD R. GANASSI 1589 
. 122 SOUTH DR. 
PITESBURGH, PA. 15238 


cole. Eee, LOB EIS Ge x ON por A 16 ish e-ni 


WE [pup PLE, “ys iLiy Me Tooes Prt D — ‘ieee a 1G 


% WOKS 


24 FIFI AVEIIIE OFFICE 


C7 PITISBURGH NATIONAL BANLL a a, 
‘Y HUTSEURGH, PENTEYLVANIA 
Tir Shee ikea oe. ; fe y Yo 


pon Oh 30"0002 a a0 geAte ae : 


SES IA Sr 


oa ees © ry meee 


Oe eitnen cee) emer oie eh ore raw 2 he eat eee ee eee ee re ee ee et ee tne 6 me ane 
at. . eae 

8 yen ge | 8 A ea “ 

‘ , eset 


age a i gs EA Srey Mr 
a : : 


Gricory Gray rae JR. 
NIARGARET CG. GARLAND 
3718 MELLON CANK BLOG. 
PITTSBURGH, PA. 15219 


APRIL 22_ ‘ 


piedecss Shim. dt a \OY (o> < 
\ \. Peas, ais ‘ 
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FOR VALUE RECEIVED, EQUIMARK CORPORATION does hereby sell, assign 
and transfer unto 


G. Gray Garland, Jr., 5040 Warwick Terrace, 
Pennsylvania 15213, Social Security 4#207- 
Two Hundred Ninety Thousand Two Hundred 
Seven and One-half (296,287) shares 


and 


Floyd R. Ganassi, 127 South Drive, Fox Chapel, 
Pittsburgh, Pennsylvania 15238, Secial SeLurvey 
S234°20-6217 Ywo Sundred vinety Theusand tre 
Hundred Lighty-Seven and One-Haif (290,237 
shares 


of a total Five Hundred Fiahty Theusand Pive 


Hundred Severty-Five (580,575) shares of the 
Common capital stock of 


PUNDING EYSTEMNS CORPCRETICN 
standing in its name on the books of ssid Funding Systems Corporati: 
and represented by Certificates No. NYU466 and NYU50O1 herewith 
and do hereby izhewooabiy constitute and appoint 
attorney to transfer the said stock on the 
books of the within named corporation with full pewer of 


substitution jin the premises. 


EQUTHARK CORPORATION 
D 


Dated Lip: ire HOTS, oo. 


in the presences of: 
ss 


Me ‘ 
tien * 5 \ 


i ; Se 
MES IRL 
Se Prinig’g tT ae 


Aprild&, 1975 


Me. M. As Canccllicre, 

Chairman of the Board 

Equimark Corporation 

P. OO. Hex 3390 

Pittsburgh, Pennsylvania 15230 


Dear Mr. Cancelliere: 


This letter is being executed and delivered in 
connection with our purchase from Fquimark Corporation 
("Equimark") of 580,575 fully paid and nonassessable shares 
of the Common Stock ($.01 par value) of Funding Systems 
Corperatian ("FSC"). 


1. We hereby represent to TPauimark that the shares 
of PEC are being acquired hy us for investment and not with 
a view to, or for resale in connection with, any distribution 
Of said shares within the meaning of the Securities Act of 
1933, as amended (the "Act"). By such representation we 
mean that we are purchasing the shares for our own account 
for investment and that no one else has any beneficial owner- 
Ship in the shares nor aré the shares to be subject to any 
pledge or other lien. Ye understand that, in the view of the 
Securities and Exchange Commission (the "Cornmi Solon’), a 
statutory basis for certain exemptions would not be present 
if our representations merely meant that our present intention 
was to hold the shares for a market rise or for sale if the 
market doesn't rise or for a year or other fix-d period of 
time in the future or for the six months! cavi al aains period 
of the tax statutes. We understand that the shares must be 
held ky us indefiritelvy unless the shares are reaistered 
under the Act or an exemption from such registration is availab] 
We realize that Eaquimark is relying upon the validity of our 
representations in selling the shares to us. 


2. Before any disposition is made of the shares by 
Sale, gift, pledge or otherwise, we agree to Give Equimark 
written notice describing hriefly the manner of such proposed 
disposition. In the absence of registration of the shares pur- 
Suant to the Act, no such disposition shall be made unless and 


n+ 77 : fi) Wn have FyuentehnA &#A Peyyimavrl an 


Oniniann Af AY 
councel to the eftest that such proposed disposition does not 
require registration pursuant to the Act and a representation 
and agreement of thea purchaser in form and substance as set 
forth in this letter, and Fenimark and Psc «hall have advised 
us that such counsel, opinion, representation and aqreement 
are satisfactery to them, or (ii) We have furnished Equimark 
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an opinion of counsel] to the effect that the proposed aisposi- 
tion complies with the provisions of Rule 144 promulgated under 
the Act and Pauimark and FSC shall have advised us that such 
counsel] and such opinion are satisfactory to them. 


3. We agree that the certificate or certificates 
representing shares issued to us shall bear on their face a 
legend in substantially the following form: 


"The shares represented by this certificate have 
heen acquired for investment and have not been 
registered under the Securities Act of 1933. 
The shares may not he sold or transferred in 
absence of such registration or an exemption 
therefrom under said Act or in violation of the 
provisions of an investment letter between 
Mquimark and the registered owner hereof which 
restricts the transfer of these securities." 
We further consent that Equimark may place a Stop order an 
the certificates represculing the shares with the transfer 
agent to the same effect. as the above leqend. The leqend 
and stop transfer notice referred to above shall be removed 
Only upon our furnishing to Nquimark an opinion of our 
counsel to the effect that such legend may he reneved and if suc 
counsel and such opinion are satisfactory to Fauimark and FSC. 


Very Crinly yours, 


| 


Garland, Jr. 
/ / 
/ / 


~ Fidyd Re Ganassi 


AGREEMENT 


This Agreement made the _“..,4 day of £8 ted oy 


1975 by and between FQUIMARK CORPORATION (“Bowimark' 2 a 
Pennsylvania corporation, having its principal place of 
business at 445 Smithfield Street, Pittshirgh, Pennsylvania 
15222 and *UNDING SYSTEMS CORPORATION ("Funding"), a 
Delaware corporation, having its principal place of business 


at One Oliver Plaza, Pittsburgh, Pennsylvania 15222, 


Equimark and Funding entered into an agreement 
dated December 10, 1969, subsequently amended on November 
17, 1971; such agreement, as amended, is hereinafter rererred 


to aS the “1969 Agreement,” 


Equimark and Funding desire to terminate the 1969 


Agreement, with certain exceptions hereinafter set forth. 


Equiimark is the record owner of 580,575 shares 
of the comron stock of Funding (the "“shares”), and Equimark 
intends to sell the Shares to a third party simultaneously 


with the execution of this Aqreement. Equimark is also the 


holder of $3,500,000 principal amount in 8!.% subordinated 


convertible debentures of Funding due 1°8! (che “Debenture"), 


In consideration of the mutual covenants set forth 


herein, the parties hereby agree as follows: 


i. Except as provided in Paragraph 3, the 
1969 Agreement is hereby terminated as o1 the date of this 


Agreemont. 


2. Except as provided in Paragraph 3, Funding and 


Equimark hereby release each other, their respective sub- 


Sidlaries, affiliates, successors and assigns, present and 
past. officers and directors from all manner of actions, 
causes, suits, damages, covenants, demands and claims what- 
soever in law or in equity, whether known or unknown, which 


ATISe® OF ccolld ariae under the Yada A5recnmant 


3. Nothing set forth in Paragraph 1 or 2 shall 


in any way affect the indebtedness of Fundina or its subsidiari 


owing to Equimark’ or its subsidiaries. 


4. Equimark hereby waives, for itself and its 
Successors and assigns, any and all rights er options under 
the Debenture to convert the Debenture into common stock OF 
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Funding. 


IN WITNESS WHEREOF, the parties have executed 


this Agreement as of the day and year first above written. 


ATLES Ts 


AVDESTs 
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EXHIBIT "E" TO AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS COMPLAINT 


April 24, 1975 


Yon. Robert L. Carter 

United States District Judge 
United States Courthouse 
Foley Square 

tinw York, Now York 10997 


Re: Kaye v. Funding Systems Corporation 
an! Equimark Corporation 
(74 Civ, 5628 (RLC)) 


My dear Juiaa Carters 


I am in raceipt of a copy of a letter to you 
from Stephen R. Stainberd 4atod April 23, 1975 in respect 
of the above matter, 


Plaintiff is willing to dafer further proceedings 
in the within action until wa have been able to make a 
fetermination that fquimark divested itself of all interest 
in any stock of Funding Gystors Corporation. We will promtly 
conmance negotiationna in that respect, but are desirous that 
you retain your jurtadiction in the above matter until we have 
had an opportunity to explore tne circumstances of the sale 
of stock raferred to in Mr. Steinberg's letter. 


Respectfully submitted, 


John M. Burns, IIT 


Reavis & McGrath i 
Nebster, Sheffield, Fleisohmann, 
itehcock & Rrookfield 
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EXHIBED "EF" ‘TOCAPFIDAVIT IN 
SUPPORT OF MOTION TO DISMISS 


See Amended Complaint, at 


pages A-215 through A-230. 


EXHIBIT "G" 10 AFFIDAVIT IN 
SUPPORT OF MOTION TO DISMISS 


See Endorsement Order of Judge 


Carter Dated January 29, 1976, at 


Page A-355. 


